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PURPOSE 


The purpose of this Association shall be to bring into closer contact by 
association and communication lawyers, barristers and solicitors who are resi- 
dents of the United States of America, or any of its possessions, or of the Domin- 
ion of Canada, who are actively engaged wholly or in (substantial) part in the 
practice of that branch of the law pertaining to the business of insurance in 
any of its branches, and to Insurance Companies; for the purpose of becoming 
more efficient in that particular branch of the legal profession and to better 
protect and promote the interests of Insurance Companies authorized to do 
business in the United States or Dominion of Canada; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them 
and Insurance Companies generally. 
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At the time this is being typed our Special Committee on the 
Unlawful Practice of Law, appointed by authority given by the Exec- 
utive Committee of our Association, is going into session in New 
York City. I appointed Harry S. Knight Chairman, with Oscar J. 
Brown and Edwin F. Smith, to represent our Association. A. V. 
Gruhn, General Manager of American Mutual Alliance, appointed 
Ambrose Kelly, Royce G. Rowe and John W. Cronin to represent 
that organization, and the Committee of Association of Casualty 
and Surety Executives is composed of Raymond N. Caverly, Allan 
Brosmith and Oliver R. Beckwith. Mr. Knight in calling this meet- 
ing of the Committees stated the purpose of the meeting was that 


ing, I “ot endeavoring to work out some code of ethics or ethical procedure 
<Donal for insurance adjusters with the idea of avoiding, if possible, further 
Ten, conflicts between lawyers and adjusters, and with the hope, if such 
tis, Mo.; 


a code or plan can be worked out, that this same committee can con- 
tinue its activities to have the plan adopted in the different states.” 
We are exceedingly fortunate to have Mr. Knight, who is also Sec- 
retary of the American Bar Association, to participate actively in the 
solving of this very difficult and controversial issue. The insurance 
companies are deeply interested in the subject. The bar through- 
out the states is likewise interested. Our Association, while oppos- 
ing unlawful practice of the law, will anxiously look forward to a 
determination of the division line which will allow lay adjusters to 
serve the insurance companies, within the proper sphere. The work 
of this Committee is not intended to interrupt the general Commit- 
tee on Unlawful Practice of the Law in its duties. It is hoped that 
the report of the special committees here mentioned may be pre- 
sented to our Standing Committee for consideration vw Be such 
report comes to our convention for action. 


g, Sioux 


Our members will be interested in a program of safety, in the 
form of a round table discussion, arranged and to be presented Ly 
Mr. Ambrose Kelly and Mr. Oscar J. Brown at the convention. It 
is thought this question may provoke discussion and great interest. 


* 


You will be gratified to know that Harvey T. Harrison of Little 
Rock, Arkansas, longtime member of our Association, will deliver 
one of his unique addresses—the sole speaker on the occasion of the 
convention banquet to be held the second night of the convention. 
Following this there will be joyful music and dancing. Let the 
wives have this information. They will do the rest. 


Rew 
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DISEASE 


LIABILITY OF EMPLOYER FOR OCCU- 
PATIONAL DISEASE, FOR DAM- 
AGES AT COMMON LAW AND 
UNDER EMPLOYERS’ LIA- 
BILITY ACT 


The Supreme Court of Alabama in the 
case of Gentry v. Swann Chemical Company, 
decided a few days ago, refers to and passes 
upon all three of the above named subjects. 


The Court said in this case, “There is some 
confusion in decided cases in the different 
jurisdictions as to what constitutes ‘an occu- 
pational disease’ as to which the common law 
imposes no liability on the master, but the 
weight of authority and the best considered 
cases, sustain the view that this rule of the 
common law is restricted to disease resulting 
from the ordinary and generally known risk 
incident to the particular employment and 
long-continued work therein as to which, at 
common law, the master owed servant no 
duty. It does not apply to a disease result- 
ing from the tort of the master, such as the 
negligence in failing to furnish the servant a 
safe place within which to work.” The Court 
then cites the case of Gay v. Hocking Coal 
Co., 169 N. W. 360, Industrial Commission 
of Ohio v. Roth et al., 120 N. E. 172, Adams 
v. Acme White Lead & Color Works, 148 N. 
W. 485, case of Hurle Employee in re Ameri- 
can Mutual Liability Insurance Co., reported 
in 104 N. E. 336. 
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The Court in distinguishing an accidey 
from an occupational disease says: “The fag 
that the accident might easily have bea 
avoided readily distinguishes it from an occy. 
pational disease.”” The Court further states: 
“That occupational diseases are incident ty 
certain employments, yet with full knowledg 
of that fact, human foresight cannot defend 
against them.” 


The master is held to be liable at common 
law and under Alabama’s Employers’ Liabij. 
ity Act for negligence causing injury by dis 
ease to employee. No previous Alabama case 


supporting the above can be found and little 


discussion of the subject is given by the 
Court. 


I represent the appellee in the above enti- 
tled case and have tried a number of cases 
involving occupational disease, and of course, 
I am keenly interested, not only in the 
above decision, but in the cases throughout 
the United States on this subject and the 
clearing up of much uncertainty which appar- 
ently is due to a large extent to poorly briefed 
cases and ill considered decisions by our ap 
pellate courts. 


WHEN IS A PRESIDENT OF A CORPO- 
RATION AN EMPLOYEE? 


I have this week completed writing a briel 
in a case where a president of a small corpora- 
tion, killed in an accident, is asserted to have 
been an employee and entitled to compens: 
tion under the Workmen’s Compensation Act. 
There are many cases to be found on this 
subject. There is no hard and fast rule. The 
best considered cases hold that one may be 
president and also an employee of a corpora 
tion at the same time. His duties, salary, his 
right to direct and control the activities of 
the corporation and his control over em: 
ployees and superintendents, whether or not 
he can be fired at the will of the higher exect- 
tives, his ownership of stock in the corpora 
tion, and a number of other facts must be 
taken into consideration and each case de 
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cided on its own particular and peculiar facts, 
as no one of the above named elements appears 
to control. 


RIGHT TO RELIEF UNDER FEDERAL 
DECLARATORY JUDGMENT ACT 


Since receipt of an article written by my 
good friend, Royce Rowe, appearing in this 
issue of the JOURNAL, I have received a letter 
from him calling my attention to a case de- 
cided March 6, of this year, namely, the case 
of Travelers Insurance Company, et al., v. 
Young, et al., in the United States District 
Court, District of New Jersey. The Court 
said in referring to the insurance companies, 
‘It is of the utmost importance to them to 
have this question resolved at once because 
under the New Jersey law an insurer who de- 
fends the driver of a car cannot thereafter 
deny liability on the ground that the driver 
of the car was using it without the permission 
of the named insured. Horn v. Commonwealth 
Casualty Company, 105 N. J. L. 616, 147 A 
483; Jusiak v. Commercial Casualty Insur- 
ance Company, 11 N. J. Misc. 869, 169 A 
551; Cook v. Preferred Accident Ins. Co. of 
New York, 114 N. J. L. 141, 176 A 178.” 

The Court then said that the utility of 
the Federal Declaratory Judgment Act was 
settled once and for all by the Supreme Court 
of the United States in a case of Aetna Life 
Insurance Company v. Haworth, decided 
March 1, 1937. I am sure these two cases, 
as soon as they are in print, will be read by 
the profession with a great deal of interest, 
and particularly so by insurance lawyers. 


* * x 


Oscar Brown, in his able article on Inter- 
vening Efficient Cause—Proximate Cause— 
referred to the Alabama case of Dye-Wash- 
bun Hotel Company v. Aldridge, reported in 
93 Sou. 512. In behalf of the legal profes- 
sion of Alabama, I wish to thank Mr. Brown 


_ referring to a decision by the Alabama 
ourt. 
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Judge Sayre, of our Supreme Court, several 
years ago, in the case of Miles v. Hines, re- 
ported in 87 Sou. 840, had this to say in ref- 
erence to the above named subject: “It is a 
commonly recognized principle of law—that 
if a new force ur power intervenes, sufficient 
of itself to stand as the cause of misfortune 
the other must be considered as too remote.” 

The above vividly recalls to my mind an 
incident which happened during the trial of 
a case I was defending recently in one of our 
courts in a small town before a jury primarily 
composed of farmers. My client, the defend- 
ant, was operating a truck and had turned off 
the highway to the right at an easy angle, a 
truck following the defendant had cut out 
from behind him and collided with a car ap- 
proaching from the opposite direction. The 
plaintiff’s contention was that the sudden 
turning of the Jefendant’s truck off the high- 
way without giving the proper signal forced 
the truck that was following him into the 
path of the oncoming car in which the plain- 
tiffs were riding. Late that afternoon I 
scanned the faces of the twelve jurors with a 
keen eye, but with a heavy heart as the Court 
defined negligence, contributory negligence, 
proximate cause, intervening efficient agency 
and other like principles of the law. I am 
sure the word “proximate” and the word “re- 
mote” could have been used interchangeably 
without causing the slightest confusion in the 
minds of the jurors. 


* * * 


I cannot let this opportunity pass without 
again expressing my deep appreciation to the 
members of the Executive Committee and Of- 
ficers of Insurance Counsel for their able and 
interesting articles appearing in this issue of 
the JourNAL. I wish, also, to again thank 
the members of our Association for their as- 
sistance in the work I am trying to do in be- 
half of a cause which is very close to me. I 
invite all readers of this JOURNAL to send me, 
from time to time, suggestions and criticisms 
in reference to this publication, and I ear- 
nestly request each of you to advise me of any 
interesting decision or any matter you desire 
discussed in the JoURNAL. 
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The Association—From My Desk 


By Joun A. LuHN 
Vice President, Fidelity & Deposit Co. of Maryland, 


Baltimore, 


T is unquestionably true that the last few 

years have seen a strengthening of the 
Association in several important respects, 
and also a greater appreciation of its value 
on the part of both Home Office and trial 
counsel. The Association, I think, has been 
strengthened by more stringent regulations 
for admission to membership and by more 
careful scrutiny of applications for member- 
ship; by the character of the papers read at 
the conventions and by the publication of the 
Journal, which contains many valuable ar- 
ticles on subjects of interest to insurance 
lawyers. 

From my contacts with members of the 
Association I have formed the impression that 
this is generally appreciated, and I find that 
the members are uniformly willing to lend 
their aid cheerfully to any activity in its 
interest. 

A very important feature of an organiza- 
tion of this character should be the cultiva- 
tion of closer personal relations between local 
counsel and Home Office counsel of their in- 
surance company clients. However, the 
social feature needs to be supplemented. 


I have in mind that it might be helpful to 
all if we could know of any unusual case, or 
cases involving legal questions of outstanding 
importance before they are argued on appeal. 
This might be accomplished in part by our 
sending to the Editor of the Journal a brief 
statement of any such case before it is ready 
for argument on appeal. Other lawyers may 
have had, or may have, similar cases, or may 
be interested in the particular point involved, 
and this would afford an opportunity for an 
exchange of views before the record on ap- 
peal is completed. 

The thought I am trying to develop is that 
it is to the interest of both the companies and 
the lawyers representing them, to keep to a 
minimum the number of adverse decisions by 
Appellate Courts in cases where the questions 
involved are either extremely technical or are 
substantial but have not been adequately 
presented. The ill effect of decisions in such 
cases is that companies are charged frequently 


Maryland 


with being technical and looking for loop. 
holes to escape liability, and their local 4. 
torneys are also charged with representing 
companies which do not accord fair and liber 
treatment to their clients. This mental a. 
titude of court and jury militates against the 
companies and their attorneys when they g 
into court to defend law suits to which th 
defendants have proper and meritorious de. 
fenses. 

The functions of lawyers representing in- 
surance companies are not confined to de. 
fending law suits, but, in addition, to avoid. 
ing litigation, whenever it is possible to 
so. Ultimately it is to their advantage to 
have in mind the thought that they are best 
serving their clients by recommending the 
adjustment of just claims rather than having 
their clients forced to pay at the end of law 
suits. Too many adverse decisions in th 
past in cases of the type hereinbefore refer- 
red to, have led to wide circulation of state. 
ments to the effect that insurance companies 
do not pay until they are forced to do so by 
judgments of courts having final jurisdiction. 

My experience has been confined almost 
exclusively to fidelity, surety, and burglary 
matters, and on numerous occasions, when 
reading adverse decisions in these particula 
lines, I have been impressed with the thought 
that if something could be done to discourage 
Home Office counsel and their local lawyers 
from continuing the practice of defending 
suits on extremely technical grounds, and in 
many instances upon statements of facts not 
adequately developed, or at least inadequately 
presented, our Association of Insurance Cout- 
sel would be accomplishing something worth- 
while. In fairness, I think it proper to sy 
that much has already been accomplished 
along these lines. , 

For many years it has been my practice to 
encourage our local attorneys to visit my oF 
fices whenever they could arrange to do 9 
in order to become better acquainted with my 
associates whom they have met, or mett 
others with whom they are not acquainted, 
and this plan has proved quite helpful 
handling our problems. 
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Attorneys representing other companies 
engaged in similar lines of business are also 
welcome, as it is our view that by discussing 
our mutual problems we can be helpful to 
each other and our companies. The local 
attorney should not content himself with 
simply handling business referred to him, but 
should follow through by ascertaining as 
much as possible regarding the business 
pdlicies of his insurance, casualty, or surety 
company clients. 

My thought is, that both Home Office 
counsel and local counsel can be not only 
helpful to themselves and their clients, but 
to the insurance, casualty, and surety busi- 
ness, as a whole, by being actively connected 
with the International Association of Insur- 


ance Counsel and make a valuable contribu- 
tion towards the achievement of the aim of 
our Association as so concisely and clearly 
stated by the President on page three of the 
January issue as follows: 


“Our aim is to get together lawyers who 
are mutually interested for insurance com- 
panies, for the purpose of helpfulness in 
the furthering of the interest of the insur- 
ance business,—better trials, better legis- 
lation concerning the business, defense of 
the business from wrongful encroachments.” 





ANNUAL CONVENTION 1937: 
August 25th, 26th and 27th. 
White Sulphur Springs, W. Va. 


Declaratory Judgments and Insurance Litigation 


By R. G. Rowe 
Vice President, Lumbermens Mutual Casualty Company, 
Chicago, Illinois 


OTH insurance companies and claimants 
under their policies would probably 
agree that no procedural device developed in 
the last twenty years can compare in useful- 
ness with the declaratory judgment. Oddly 
enough, there are many insurance counsel 
who do not fully appreciate its advantages or 
who have the notion that its use is largely 
restricted to a few exceptional situations. 
The fact is that declaratory judgments are 
rapidly becoming a normal every-day weapon 
in the legal arsenal, and this is particularly 
true of the casualty insurance lawyer be- 
cause of rights in the insurance policy which 
are now almost universally given to injured 
claimants as well as the policy holder. To 
evidence the economy and the general useful- 
ness of declaratory judgments to insurance 
companies, I have sketched below how they 
were employed in three actual law suits. In 
passing, it should be noted that declaratory 
judgments which are statutory in origin, have 
been in common use in England for many 
years, and that a majority of American states 
now have legislation authorizing their use. 
In June, 1934, the Congress enacted a de- 
claratory judgments act so that any litigation 
Justiciable in the Federal courts may employ 
it. The Federal Act may prove especially 
helpful ii it is desired to use this remedy in 


a state that has no declaratory judgments 
law. The Federal Act is found in Section 
400, Title 28, of the United States Code An- 
notated and it reads as follows: 


“(1) In cases of actual controversy the 
courts of the United States shall have 
power upon petition, declaration, com- 
plaint, or other appropriate pleadings to 
declare rights and other legal relations of 
any interested party petitioning for such 
declaration, whether or not further relief 
is or could be prayed, and such declara- 
tion shall have the force and effect of a 
final judgment or decree and be reviewable 
ds such, 

(2) Further relief based on a declara- 
tory judgment or decree may be granted 
whenever necessary or proper. The ap- 
plication shall be by petition to a court 
having jurisdiction to grant the relief. If 
the application be deemed sufficient, the 
court shall, on reasonable notice, require 
any adverse party, whose rights have been 
adjudicated by the declaration, to show 
cause why further relief should not be 
granted forthwith. 

(3) When a declaration of right or the 
granting of further relief based thereon 
shall involve the determination of issues of 
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fact triable by a jury, such issues may be 
submitted to a jury in the form of inter- 
rogatories, with proper instructions by the 
court, whether a general verdict be required 
or not.” 


Professor Edwin Borchard, of the Yale 
University law school, has written the stand- 
ard treatise on declaratory judgments and it 
is interesting to observe that he believes this 
procedural device of peculiar usefulness in 
insurance litigation. In chapter eight, on 
page 490, Professor Borchard says: 


“The fact that insurance is a contract 
which looks to future benefits, that it is a 
highly fiduciary relationship, requiring the 
utmost good faith, and that it often em- 
braces several or a series of collateral re- 
lationships involving those causing the loss, 
and in the case of indemnity or surety con- 
tracts, the position of the principal debtor, 
makes these contracts peculiarly susceptible 
to effective adjudication by declaration. 
This is due to several circumstances: (1) 
because many questions of the validity of 
the policy are likely to arise before the loss 
insured against occurs and it is important 
that these claims and defenses be promptly 
adjudicated; and (2) because insurance 
companies operating under public super- 
vision are usually responsible concerns 
against whom a declaration of liability is 
equivalent to a judgment for damages. 

Some striking cases have occurred in the 
United States in which the insured or the 
company was enabled to determine its rights 
before taking an irretrievable and perhaps 
mistaken position by securing a declaratory 
judgment of their legal relations.” 


Let us now glance briefly at three typical 
insurance cases and see how the procedural 
device under discussion actually worked. 
The Plummer case, decided in 1935 by one 
of the United States District courts sitting in 
Texas, is a good case to begin with because 
it involves a typical casualty claim. In that 
case, the Ohio Casualty Insurance Company 
had issued an ordinary automobile policy to 
Carl Short and Carl Short, Inc. The latter 
company was a corporation engaged in drilling 
oil wells, and the policy covered a Ford 
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Coupe. The policy contained the usual py 
vision extending coverage to anyone drivin 
the car with the permission of Carl Short » 
Carl Short, Inc. The insured car was uy 
exclusively by Sidney Plummer, a field sp 
erintendent of the above named corporatioy, 
and the proof was clear that he was the on\ 
person other than the named assureds why 
had permission to drive the car. On th 
night of June 9, 1935, Plummer’s minor sm 
took out the Ford Coupe and drove to , 
dance. This use of the car was contrary jy 
the senior Plummer’s express orders and th 
car was taken when the rest of the family 
were absent from home. While returning 
from the dance, young Plummer collided with 
a truck, killing one of its occupants and sq. 
erely injuring others. 

The representative of the deceased and aly 
the personal injury claimants contended that 
the Ohio Casualty policy above described, 
covered the legal liability of young Plummer 
to themselves. The Ohio Casualty Company 
asserted that young Plummer’s liability wa 
not covered by the policy for the reason that 
young Plummer at the time of the accident 
was not driving the car with the permission 
of either Carl Short or Carl Short, Inc. The 
Ohio Casualty forthwith alleged in the United 
States District court that an actual controversy 
existed between it and the claimants unde 
the Short policy and prayed for a declaratory 
judgment defining the rights of the parties 
The court held on the facts above recited that 
there was a clear case for invoking the aid o/ 
the Federal declaratory judgments statute and 
entered a judgment denying insurance co- 
erage to the claimants for the reason given 
above. The reasoning on which the cour 
based its exercise of jurisdiction is clear ani 
interesting, and is as follows: 


“It clearly appears both from the plead- 
ings and the evidence that the defendants 
(other than the Plummers) are claiming 
that the negligence of the Plummers caused 
the injury and death of York, and thei 
injuries; that they are entitled to sue ani 
have judgment for their damages for such 
injuries against the Plummers, Carl Short, 
Inc. and Carl Short; that each defendant 
may sue them in a separate suit; and ii 
and when they obtain judgment agails! 
them, each may then sue and be entitled 
to judgment against plaintiff, under the 
provisions of the policy. It also appeals 
that under the provisions of the polity, 
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plaintiff, if liable to defendants, is required 
to defend each and all of the many suits 
which defendants may thus bring. That 
under these facts, there is an actual con- 
troversy within the meaning of the Act, and 
that the Act is applicable, I entertain no 
doubt.” 


It will be observed that in the Plummer 
case the insurance company not only avoided 
4 multiplicity of suits by using the declara- 
tory judgments act, but also avoided several 
wstly preliminary trials on the question of 
the legal liability of the Plummers to the 
claimants. 

Just five months ago, at the October term 
in 1936 to be exact, the Supreme Court of 
the United States speaking through Chief 
Justice Hughes, had occasion to apply the 
Federal declaratory judgments act to an in- 
surance case. The case in question, as far 
as insurers and claimants are concerned, is 
probably the most important of its kind and 
will doubtless be cited very frequently in the 
immediate future by both State and Federal 
courts. The facts in the case are not com- 
plicated and may be briefly summarized as 
jollows: The Aetna Life Insurance Com- 
pany between 1911 and 1929 issued five life 
policies to Edwin Haworth, one Cora Haworth 
being named beneficiary. These policies 
provided various benefits in the event that 
Edwin Haworth became totally and perman- 
ently disabled. In one policy, for $10,000, 
issued in 1911, the company agreed upon re- 
ceiving the requisite proof of such disability 
and without further payments of premiums, 
to pay the sum insured, and dividend addi- 
tions, in twenty annual installments, or a life 
annuity as specified, in full settlement. In 
the four other policies issued in 1921, 1928, 
and 1929 respectively, for amounts aggre- 
gating $30,000, the Aetna agreed upon proof 
of such disability to waive further payment 
of premiums, promising in one of the policies 
‘0 pay a specified amount monthly, and in 
the other three, to continue the life insurance 
inforce. In 1930 and 1931, Haworth ceased 
‘0 pay premiums on four of the policies and 
claimed the disability benefits as stipulated. 
On the remaining policy, he ceased payments 
in 1934 and then claimed disability benefits. 
The Aetna claimed that Haworth was not dis- 
abled and that all the policies had lapsed for 
hon-payment of premiums, and that by rea- 
son of loans, the company on all four policies 
was only indebted to Haworth in the sum of 
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$45.00. If Haworth’s contention as to dis- 
ability were correct, the Aetna would have 
had to set up a reserve of $20,000 to liquidate 
its liability. 

Fearing the loss of valuable evidence by 
death, disappearance or otherwise, the Aetna 
sought a declaratory judgment under the act 
of Congress above mentioned, to the effect 
that its policies had become null and void by 
reason of non-payment of premiums. The 
District court of the United States said that 
a “controversy” within the meaning of the 
act was not presented and dismissed the com- 
plaint. The Circuit Court of Appeals affirm- 
ed the dismissal. The Supreme Court granted 
certiorari and completely reversed the lower 
courts. In a sweeping opinion that should 
do much to stimulate interest in the subject 
under discussion, Chief Justice Hughes said: 


“There is here a dispute between parties 
who face each other in an adversary pro- 
ceeding. The dispute relates to legal rights 
and obligations arising from the contracts 
of insurance. The dispute is definite and 
concrete, not hypothetical or abstract. 
Prior to this suit, the parties had taken ad- 
verse positions with respect to their exist- 
ing obligations. Their contentions con- 
cerned the disability benefits which were to 
be payable upon prescribed conditions. On 
the one side, the insured claimed that he 
had become totally and permanently dis- 
abled and hence was relieved of the obli- 
gation to continue the payment of premiums 
and was entitled to the stipulated disability 
benefits and to the continuance of the 
policies in force. The insured presented 
this claim formally, as required by the 
policies. It was a claim of a present, 
specific right. On the other side, the com- 
pany made an equally definite claim that 
the alleged basic fact did not exist, that 
the insured was not totally and permanently 
disabled and had not been relieved of the 
duty to continue the payment of premiums, 
that in consequence the policies had lapsed, 
and that the company was thus freed from 
its obligation either to pay disability bene- 
fits or to continue the insurance in force. 
Such a dispute is manifestly susceptible of 
judicial determination. It calls, not for 
an advisory opinion upon a hypothetical 
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basis, but for an adjudication of present 
right upon established facts. That the 
dispute turns upon questions of fact does 
not withdraw it, as the respondent seems 
to contend, from judicial cognizance. The 
legal consequences flow from the facts and 
it is the province of the courts to ascertain 
and find the facts in order to determine the 
legal consequences. That is every day 
practice. Equally unavailing is respond- 
ent’s contention that the dispute relates to 
the existence of a “mutable fact” and a 
“changeable condition—the state of the in- 
sured’s health”. The insured asserted a 
total and permanent disability occurring 
prior to October, 1930, and continuing 
thereafter. Upon that ground he ceased 
to pay premiums. His condition at the 
time he stopped payment, whether he was 
then totally and permanently disabled so 
that the policies did not lapse, is not a 
“mutable” but a definite fact. It is a con- 
trolling fact which can be finally determined 
and which fixes rights and obligations 
under the policies. If it were found that 
the insured was not totally and permanent- 
ly disabled when he ceased to pay premiums 
and hence was in default, the effect of that 
default and the consequent right of the 
company to treat the policies as lapsed 
could be definitely and finally adjudicated. 
If it were found that he was totally and 
permanently disabled .as he claimed, the 
duty of the company to pay the promised 
disability benefits and to maintain the 
policies in force could likewise be adju- 
dicated. There would be no difficulty in 
either event in passing a conclusive decree 
applicable to the facts found and to the 
obligations of the parties corresponding to 
these facts. If the insured made good his 
claim, the decree establishing his right to 
the disability benefits, and to the contin- 
uance of the policies in force during the 
period of the proved disability, would be 
none the less final and conclusive as to the 
matters thus determined even though a 
different situation might later arise in the 
event of his recovery from that disability 
and his failure after that recovery to com- 
ply with the requirements of the policies. 
Such a contention would present a distinct 
subject matter. Our conclusion is that the 
complaint presented a controversy to which 
the judicial power extends and that author- 
ity to hear and determine it has been con- 
ferred upon the District Court by the De- 
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claratory Judgment Act. The decree is r¢. 
versed and the cause is remanded {o; 
further proceedings in conformity with this 
opinion.” 


The last case to which I will refer is one 
on which I can speak with personal knowl. 
edge of the facts. The (American) Lumber. 
mens Mutual Casualty Company had issued 
an ordinary standard automobile policy to 
one Helen Wilcox. She regularly used the 
insured car to transport one Clarence Brown 
from his home in LeRoy, New York ty 
Rochester, where he was a student. Wilcox 
also resided in LeRoy. Brown paid Wilcox 
$7.15 per month for his transportation, and 


three other passengers paid for theirs by sup-. 


plying the car with gasoline. An accident oc- 
curred and three injured occupants claimed 
that the insurance policy issued to Helen Wi- 
cox covered her liability to them. The Cas- 
ualty company went into the District Court 
of the United States for the Western District 
of New York and asked for a declaratory 
judgment determining that the claimants nor 
the insured had any rights under the policy 
for the reason that the insured car at the 
time of the accident was, contrary to the 
policy, “carrying passengers for a considera- 
tion”. After a thorough analysis of the policy 
provisions involved in the case, the court 
granted the Casualty company the relief ask- 
ed for and said: 


“Under all of the facts shown in this 
case, the court can see no other course than 
to hold that the plaintiff is exempt from 
the coverage of the policy in question.” 


Here again it will be observed that the car- 
rier avoided a great number of suits and prob- 
ably derived some tactical advantage in the 
presentation of the evidence due to the fact 
that it appeared as plaintiff instead of de- 
fendant. 

Since Professor Borchard’s masterly treatise 
on declaratory judgments is the whole law 
and the prophets on this subject, it will be 
appropriate to conclude this note by quoting 
his description of the general set-up which 
must exist in order to enable a litigant to avail 
himself of this convenient and useful remedy. 
On pages 23 and 24 of Chapter two, Professor 
Borchard says: 


“We are now in a better position to segre- 
gate the action for a declaratory judgment 
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from actions seeking other forms of relief, 
and to indicate its functions, conditions, 
and limitations. At the outset, it may be 
remarked that in form it differs in no es- 
sential respect from any other action, ex- 
cept that the prayer for relief does not 
seek execution or performance from the de- 
fendant or opposing party. It seeks only a 
final determination, adjudication, ruling, 
or judgment from the court, but the con- 
ditions of the usual action, procedural and 
substantive, must always be present, name- 
ly, the competence or jurisdiction of the 
court over parties and subject-matter, the 
capacity of the parties to sue and be sued, 
the adoption of the usual forms for con- 
ducting judicial proceedings (including 
process, pleadings, and evidence), the ex- 
istence of operative facts justifying the 


judicial declaration of the legal conse- 
quences, the assertion against an interested 
party of rights capable of judicial protec- 
tion, and a sufficient legal interest in the 
moving party to entitle him to invoke a 
judgment in his behalf. The fact, however, 
that no coercive decree is sought or is at- 
tached to the judgment enables actions to 
be brought for a declaratory judgment on 
two different types of operative facts: (a) 
those which might also have justified an 
action for an executory (coercive) judg- 
ment or decree, or (b) those which are not 
susceptible of any other relief.” 
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Liability of Health Insurer for Mental Incapacity Produced 
by Excessive Use of Drugs 


By Mito H. Crawrorp 
Detroit, Michigan 


HE liability of an insurer on a health 

policy for illness, particularly insanity, 
resulting from the claimant’s own misconduct 
or bad habits, does not appear to have been 
the subject of many decisions, yet it is a mat- 
ter which may become increasingly important 
to health and accident companies. 

Given a policy which provides disability 
benefits when “the Insured has become wholly 
disabled by bodily injuries or disease and 
will be continuously and wholly prevented 
thereby for life from engaging in any occupa- 
tion or employment for wage or profit”, and 
which makes no express exception as to in- 
juries or disease caused by drug addiction, or 
by self-inflicted or intentional injuries, it ap- 
pears to be the law that the Insured may re- 
cover, even though he becomes mentally in- 
capacitated through a combination of over- 
work, bad health habits, worry, insomnia and 
the use of drugs, or any of these factors. 

A leading case is Wuerthner v. Working- 
men’s Ben. Soc. (1899) 121 Mich. 90, 79 
XN. W. 921, whose language is quoted in 14 
Ruling Case Law at page 1249. Plaintiff 
was a member of a local benefit society and 
made claim for benefits, as sick and unable 
‘0 work because of nervous trouble. The 


trial court had charged that plaintiff could 
not recover if his condition was due to im- 
moral practices or unnatural vices (which 
were not specified). The Michigan Court 
said that the indemnity provision, which was 
not essentially different from the one quoted 
above, 


“is a broad provision, and contains no 
hint that the society will not pay when the 
incapacity is the result of illness due to in- 
discretion or vice. The claim of the de- 
fendant in this case had force, by reason of 
the repulsive nature of the vice; but had the 
sickness resulted from overexertion in sport, 
or overeating, or the liquor habit, the same 
defense might be made if this is permis- 
sible.” 


As R. C. L. phrases the conclusion: 


“Tn the absence of anything in the Con- 
stitution or By-Laws of a benefit society 
releasing it from obligation to pay sick 
benefits if caused by the indiscretion of the 
member, it is liable therefor, although his 
condition is caused by his indulgence in un- 
natural vice.” 
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Beginning with the assumption that the 
holding of the Wuerthner case is the law at 
least in that jurisdiction, it would seem that 
it is immaterial how the disability is produced, 
whether by indulgence in unnatural vice, 
over-eating, over-exerting, indulgence in na- 
tural vices, drinking, or taking drugs. 


This brings us to the second part of our 
discussion. If the bad habits, which may be 
any of the things just referred to, or in ad- 
dition, over-work, improper hours, failure to 
eat properly, or to rest sufficiently, wrong 
social attitudes leading to a badly introverted 
personality, etc., finally eventuate in a nerv- 
our breakdown, paranoia or some other form 
of insanity, is the resultant condition covered 
by a disability provision such as is quoted 
above? 

The Wuethner case, supra, contained a 
charge by the trial court on this point, and 
this charge was not criticized by the Review- 
ing Court. It stated that: 

a . sickness or inability to perform 
labor may be either of a mental or physical 
character, and the one may be as certain 
and serious and as incapacitating as the 
other. A genuine case of mental or nerv- 
ous prostration may be as serious and fatal 
as a purely physical malady. In either 
case the test is, is the member, by reason 
of his sickness, be it mental, nervous or 
physical, in such condition that he is too 
ill to perform labor? If he is, then he is 
entitled to his indemnity.” 


The cases generally uphold this conclusion. 
In 14 R. C. L. 1249, it is stated that “Insanity 
is ‘sickness or other disability’ within a health 
policy”, citing McCullough v. Expressmen’s 
M. B. Ass’n., 133 Pa. St. 142, 19 A. 355; 
Robillard v. Soc. St. J. B. DeC. 21 Rh. L, 
348, 43 A. 635; American Nat. Ins. Co. v. 
Denman, 260 S. W. 226 (Texas). See also 
Couch on Insurance, Vol. 5, Sec. 1135, page 
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3956, citing Kelly v. A. O. H. 9 Daly (x. 
Y.) 289; Burton v. Eyden, L. R. 8 Q. B. 295 
42 L. J. Mag. Cas. N. S. 115 (England). 

In the McCullough case, supra, the court 
said: 


“That insanity is a sickness in some 
senses of the word, is beyond question, and 
such legal authorities as appear to have con- 
sidered the question, hold that it is sick. 
ness within the meaning of such charters 

. . as defendant’s.” 


Even where the provision of the policy uses 
the expression “bodily disease or illness”, the 
courts have held insanity to be covered. As 


Justice Gray of the Supreme Court of the. 


United States put it, in Connecticut Mut. Ins. 
Co. v. Akens, 150 U. S. 468, 14 Sup. Ct. 155, 
37 L. ed. 1148, 


“A bodily disease may not be a mental 
disease but a mental disease is necessarily 
a bodily disease. The body .. . is com- 
posed as well of the brain and mind and 
reasoning power.” 


In view of the fact that the policy whose 
disability provision is quoted in this article 
has no exclusions or limitations except for 
“suicide . . . while sane or insane within one 
year”, and in view of the custom of insur- 
ance policies, to exclude many specific risks, 
such as injuries caused by, or through, mov- 
ing explosives, shooting self-inflicted, viola- 
tions of laws, gun shot wounds in absence of 
witnesses, inhalation of gases or anesthetics, 
changing to more hazardous occupations, un- 
necessary exposure to danger, intentional acts, 
taking poisons, riding in airplanes, surgical 
operations, diseases not common to both 
sexes, while intoxicated, etc., it would seem 
that the Company in question would be liable 
in a case where the insured becomes mentally 
or volitionally incapacitated through excessive 
use of drugs. 
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Removal Procedure In Ordinary Civil Cases 


By RicHArD B. MontcoMERY, JR. 
New Orleans, Louisiana 


HE right of removal is governed by Sec- 

tion 29 of the Judicial Code (U. S. C., 
Title 28, Section 72). This Section applies to 
all suits, except suits removable on the ground 
of prejudice or local influence, and reads as 
follows: 


“Whenever any party entitled to remove 
any suit mentioned in section 71 of this 
title, except suits removable on the ground 
of prejudice or local influence, may desire 
to remove such suit from a State court to 
the district court of the United States, he 
may make and file a petition, duly veri- 
fied, in such suit in such State court at the 
time, or any time before the defendant is 
required by the laws of the State or the 
rule of the State court in which such suit 
is brought to answer or plead to the decla- 
ration or complaint of the plaintiff, for the 
removal of such suit into the district court 
to be held in the district where such suit 
is pending, and shall make and file there- 
with a bond, with good and sufficient sure- 
ty, for his or their entering in such district 
court, within thirty days from the date of 
filing said petition, a certified copy of the 
record in such suit, and for paying all costs 
that may be awarded by the said district 
court if said district court shall hold that 
such suit was wrongfully or improperly re- 
moved thereto, and also for their appearing 
and entering special bail in such suit if 
special bail was originally requisite there- 
re 


The petition under this section should be 
addressed to the Judge of the State Court in 
which the suit is originally brought and should 
contain a summary of the cause of action 
which has been presented by the plaintiff’s pe- 
tition. It should also state the circumstances 
telied upon for removal in such a manner as 
to enable the court to render a proper deci- 
sion thereon, and, in the event of removal, to 
permit the opposing party to put the right to 
remove in issue by a motion to remand. The 
averments are insufficient if they merely state 
i terms that the case is removable or that it 
belongs to one of the classes to which the 
statute refers. 


If the right to remove is based upon diver- 
sity of citizenship, the petition for removal 
should incorporate averments showing that 
the parties are citizens of different states and 
that the defendant is a non-resident of the 
state where the suit is brought. This should 
be done even if the plaintiff’s pleading does 
not disclose the citizenship of the parties. 
The petition should also state as a fact that 
the amount in dispute, if the removal is 
based upon diversity of citizenship, is over 
Three Thousand Dollars ($3,000.00), the re- 
quired amount to give the Federal Court juris- 
diction. 

The petition should also state that the pe- 
titioner offers good and sufficient surety for 
entering into the proper district of the United 
States Court within the time prescribed by 
law a copy of the record in the suit and for 
paying all costs which might be awarded by 
the United States District Court if that Court 
holds that the suit was wrongfully and im- 
properly removed thereto. The petition must 
be verified, and if verified by counsel, should 
state the reason why it is being verified by 
the attorney and not by the defendant. 

In the case of Herbert vs. Roxana Petro- 
leum Corporation, 12 Fed. (2d) 81, the Court 
held that the petition must be verified and 
held that a petition verified before a notary 
public of another state without proof of his 
authority was ground for the State Court’s 
denying the right to remove, as there was no 
valid petition for removal before the State 
Court. To the same effect are the cases of 


the People vs. Walsh, 40 Fed. (2d) 58; Vir- 
ginia vs. Paul, 148 U.S. 107, 13 Sup. Ct. 536, 
37 L. Ed. 386. However, in the case of 
Duvall vs. Wabash Ry. Co., 9 Fed. (2d) 83, 
the Court held that verification on belief by 
defendant’s attorney was sufficient. 

A petition for removal based upon diversity 
of citizenship should read as follows: 


(Title of State Court) 

“The petition of the X INSURANCE 
COMPANY, defendant in the above en- 
titled and numbered cause, with respect 
represents: 
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1 


That a suit has been brought in this 
Court against your petitioner by the plain- 
tiff above named. 


2 


That the petition filed by Mrs. John 
Smith represents that the X Insurance 
Company issued two policies, Nos. 1,993,- 
576 and 1,993,577, on January 11, 1930, 
upon the life of her husband, John Smith, 
each in the sum of Twenty-five Hundred 
Dollars ($2,500.00) and each policy pro- 
viding for an additional payment of Twen- 
ty-five Hundred Dollars ($2,500.00) in 
case the death of the insured resulted direct- 
ly and independently of all other causes 
from bodily injury effected solely through 
external, violent and accidental means; 
that the insured came to his death on Au- 
gust 17, 1931, being found dead in a Chevro- 
let Coach, which was parked in a filling 
station situated on the Evans Road, a 
short distance from Evans, Louisiana, with 
a bullet hole in his head and a pistol on the 
floor of the car; plaintiff further alleges on 
information and belief that the said death 
was due to murder at the hands of parties 
unknown, and that therefore the X Insur- 
ance Company is indebted unto plaintiff in 
the sum of Ten Thousand Dollars ($10,- 
000.00), with six per cent (6%) interest 
from August 17, 1931, until paid, as the 
insured’s death was the result of bodily in- 
jury effected solely through accidental 
means. 


3 


That the X Insurance Company, peti- 
tioner herein, alleges as a fact that the 
amount in dispute is over Three Thousand 
Dollars ($3,000.00), exclusive of interest 
and costs. 


4 


“That the controversy herein is between 
citizens of different states; that the plaintiff 
was at the time of the filing of this suit and 
still is a citizen of the State of Louisiana, 
residing in the Parish of Orleans, and fur- 
ther that your petitioner, the X Insurance 
Company, is a corporation created under 
the laws of the State of New York, and was 
at the time of the filing of this suit and 
still is a citizen of the State of New York, 
residing in the City of New York, and that 
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both parties to the suit are citizens of the 
United States of America. 


5 


“That your petitioner desires to remove 
this suit to the United States District Cour 
for the Eastern District of Louisiana, 4 
New Orleans, and your petitioner offers 
herewith good and sufficient security for its 
entering in the United States District Court 
for the Eastern District of Louisiana, a 
New Orleans, within the time prescribed by 
law, a copy of the record in this suit, and 
for paying all costs that may be awarded 
by said District Court of the United States 
if said Court shall hold that this suit was 
wrongfully and improperly removed there. 
to. 

“WHEREFORE, petitioner prays that 
the said cause may be removed for trial 
into the United States District Court for 
the Eastern District of Louisiana, at New 
Orleans, pursuant to the provisions of the 
statutes of the United States in such cases 
made and provided; and that this Court 
accept the security offered by your peti- 
tioner as aforesaid and proceed no further 
in the said cause, and for such further and 
other orders or relief in the premises as may 
be just. 


Attorneys for Petitioner.” 


, (Verification) 

The petitioner should also prepare a judg- 
ment to be signed by the judge of the State 
Court authorizing the removal. The judg- 
ment should be similar to the one set forth 
herein, to-wit: 


(Title of State Court) 

“The defendant herein, the X Insurance 
Company, having, within the time provided 
by law, filed its petition for removal of this 
cause to the United States District Court 
for the Eastern District of Louisiana, and 
having at the same time offered a bond in 
the sum of Two Hundred Fifty Dollar 
($250.00) with the Miles Indemnity Com- 
pany as surety, good and sufficient secut- 
ity, pursuant to statutes and conditioned 
according to law, now, therefore: 

“IT IS ORDERED that the bond herein 
tendered by the said defendant and appli 
cant be and the same is hereby accepted; 
that no further proceedings be had in this 
cause, and that the removal of said cals 
to the District Court of the United States 
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for the Eastern District of Louisiana, at 

New Orleans, be and the same is allowed 

and ordered in acordance with the afore- 

said petition and statutes of the United 

States in such cases made and provided. 
“New Orleans, La., 

1933. 


Before presenting, a notice must be served 
either upon the plaintiff or his counsel of 
record notifying the plaintiff that it is the 
intention of the defendant to present a peti- 
tion and bond to the Judge of the State Court. 
Section 29 of the Judicial Code provides: 


“Written notice of said petition and bond 
for removal shall be given the adverse party 
or parties prior to filing the same... ” 


This notice is essential and must be given. 
Ii it is not given or waived, it is ground for 
an order remanding the case to the State 
Court. Goins vs. Southern Pacific, 198 Fed. 
432: Loland vs. N. W. Stevedore Co., 209 
Fed. 626. In the last case it was held that 
the case should be remanded even though a 
copy of the petition and bond without the 
notice had been served. The notice should 
read as follows: 


(State Court Title) 
“TD: 
Mrs. John Smith, 
New Orleans, La., and/or 
her attorneys, Messrs. 
Jones and Jones, American 
Bank Building, New Orleans, La. 


Please take notice that on Monday, 
a , 1933, at nine-thirty (9:30) 
o'clock A. M., or as soon thereafter as pos- 
sible, we shall file a petition and bond in 
the Civil District Court for the Parish of 
Orleans, State of Louisiana, for the removal 
of the above entitled and numbered cause 
from the said Civil District Court for the 
Parish of Orleans to the United States Dis- 
trict Court for the Eastern District of 
Louisiana, at New Orleans, in accordance 
with the statutes of the United States, copy 
of said petition for removal and copy of 
said bond being annexed to this notice and 
made part hereof. 

New Orleans, La., 
October ........, 1933. 


Attorneys for Defendant, 
X Insurance Company.” 
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It is not essential that counsel for plaintiff 
be present at the time of the presentation of 
the petition for removal and it does not seem 
to matter how soon after the giving of notice 
the petition is presented. Miller vs. Southern 
Bell Telephone & Telegraph Co., 278 Fed. 
806; Hinman vs. Barrett, 244 Fed. 621, which 
hold that a notice of intention to file petition 
and bond is sufficient, although it does not 
specify the time and place when it is to be 
presented. To the same effect is the case of 
Chopsey vs. Sun Printing and Publishing 
Assn., 215 Fed. 132. 

A copy of the bond and petition should be 
served with the notice. Service of notice may 
be made upon the attorney for the plaintiff. 
In the case of Kueck vs. Northwestern Mutual 
Life Insurance Co., 2 Fed. Supp. 400, it was 
held that service upon counsel was sufficient. 

The petition and bond must be presented 
to the State Court within the time required 
for the defendant to plead or answer. Com- 
missioners of Road Improvement District vs. 
St. Louis Southwestern Railroad Co., 257 
U. S. 551, 66 L. Ed. 366, 42 Sup. Ct. 250. 
This period is the period which is allowed 
for pleading by state statute or rules of court. 
Mannion vs. U. S. Shipping Board, 9 Fed. 
(2d) 894; Duvall vs. Wabash R.R. Co., 9 
Fed. (2d) 83; S. Dakota Central R.R. Co. 
vs. Chicago, 141 Fed. 578; McKeen vs. Ives, 
35 Fed. 801; First National Bank vs. Apple- 
yard & Co., 138 Fed. 939. This period may 
not be enlarged or restricted by act of the 
State Court or by agreement between parties. 
In other words, the defendant cannot request 
additional time to plead, either from the plain- 
tiff or the Court, and then attempt to remove 
within this time limit without losing the 
right to remove if the matter is contested by 
a motion to remand. Collins Manufacturing 
Co. vs. Wickwire Spencer Steel Co., 11 Fed. 
(2d) 196; Dixon vs. Western Union, 38 Fed. 
377; American Fountain Supply and Products 
vs. California Crushed Fruit Corp., 21 Fed. 
(2d) 93. The Court very definitely held here 
that where the defendant is required by the 
laws of the State or the rule of the State Court 
to answer or plead, it is imperative that the 
petition must be filed at or before that time 
and cannot be filed after that time, though the 
time for answering may have been extended 
by stipulation or order of court. The only 
possible exceptions to the rule are several cases 
arising in the district courts in New York. 
For instance, in the case of Mayor vs. Fort 
Worth & D.C. Ry. Co., 93 Fed. 601, an ex- 
tension was obtained by the defendant within 
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which to plead, from the plaintiff. It was 
held that a petition to remove, filed within 
the extended time, was good. However, as 
a matter of fact, these cases follow the rule 
above enunciated for the reason that the 
court held that the stipulation was by rule 
of the State Court and that such an extension 
was authorized by the State practice; that the 
defendant did not have to plead or answer 
until the expiration of the period stipulated 
for. 

The presentation to the State Court should 
as a matter of fact be a formality, as Section 
29 provides: 


“Tt shall then be the duty of the State 
Court to accept said petition and bond and 
proceed no further in such suit.” 


In other words, unless it is very apparent on 
the face of the record that the jurisdiction of 
the Federal Court does not exist, the State 
Court should sign the order removing the 
case and allow the plaintiff to contest the 
defendant’s right to remove in the Federal 
Court by means of a motion to remand. 
Morris vs. E. 1. Dupont De Nemours, 68 Fed. 
(2d) 788; Farmers Bank and Trust Co. vs. 
Atchison T. & S. F. Ry. Co., 25 Fed. (2d) 
23; Kingston vs. American Car & Foundry 
Co., 55 Fed. (2d) 132. In the case of Jacob- 
son vs. Chicago, Milwaukee, St. Paul & Pa- 
cific Railway Co., 66 Fed. (2d) 688, the 
Court held that the question of removability 
of cause of action is generally to be deter- 
mined by the Federal Court on motion to 
remand. 

The defendant is required to file a copy of 
the record of the proceedings in the State 
Court in the United States District Court to 
which the cause is removed, within thirty 
(30) days, and if he does not do so, the plain- 
tiff can, if he wishes, file the record, together 
with a motion to remand. The motion to 
remand is a very simple one, merely stating: 
“Now comes the plaintiff and moves the 
Court to remand the case to the State Court 
on the ground that the United States Court 
has not jurisdiction.” 

It is very essential to see that the record is 
filed within thirty (30) days. Some cases 
hold that failure to file the record within 
thirty (30) days is grounds for remanding the 
case unless defendant can give valid excuse 
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for the failure to file a transcript. Other case 
hold that unless the failure is evidence of ap 
abandonment of the removal, that the failure 
to file within thirty (30) days is not ground 
for remanding. 

In the case of Copeland vs. Erie R.R. Co, 
5 Fed. Supp. 906, a district court held that 
mere failure to file record within the thirty 
(30) day statutory period does not require 
that the case be remanded to the State Court; 
that the question rests in the sound discretion 
of the Federal Court; that where the trap. 
script was filed ten (10) days beyond the 
statutory time, that the case should not be 
remanded. To the same effect is the case of 
Collins Manufacturing Co. vs. Wickwire Spen. 
cer Steel Co., 11 Fed. (2d) 196. 


The Supreme Court of the United States 
has passed upon this question in two cases; 
the first is St. Paul & C. Ry. Co. vs. Me 
Lean, 2 Sup. Ct. 498, 108 U.S. 212, 27 L. Ed. 
703; and the other is National S.S. Co. vs. 
Tugman, 1 Sup. Ct. 58, 106 U. S. 118, 27 L. 
Ed. 87. The Court in these cases enunciated 
the doctrine that the failure to file the tran- 
script does not of itself divest the Federal 
Court of jurisdiction, but that the matter must 
be considered by the Federal Court on an or- 
der to remand, it being within the discretion 
of the trial court as to whether to retain juris- 
diction or to remand the case to the State 
Court. 

In the case of Speers Sand & Clay Works 
vs. Pratt, 37 Fed. (2d) 571, the Court held 
that failure to file the transcript within thirty 
(30) days was an abandonment of the right 
of the defendant to remove. In the case of 
Kidder vs. Featteau, 2 Fed. 616, the Court 
held that unnecessary delay is ground for re- 
manding the case. In Stoutenburg vs. Whar- 
ton, 18 Fed. 1, the Court remanded the case 
on the ground that the only excuse for failure 
to file a transcript would be the inability to 
obtain a copy of the record from the State 
Court. 

In the case of Hatchers vs. Wadley, 84 Fed. 
913, the Court held that failure to file the 
record in Federal Court was inexcusable and 
would not permit it to be filed by an order 
nunc pro tunc. . In other words, the defendant 
by failing to file within the thirty (30) days, 
runs a very serious risk of having the case re 
manded unless he can show good reasons for 
the delay. 

Section 29 further provides: 


“The said copy being entered within said 
thirty days as aforesaid in said district 
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court of the United States, the parties so 
removing the said cause shall, within thirty 
days thereafter, plead, answer, or demur to 
the declaration or complaint in said cause, 
and the cause shall then proceed in the 
same manner as if it had been originally 
commenced in the said district court.” 


The question also arises here as to whether 
or not the failure to plead within the thirty 
(30) days is grounds for remanding the case 
to the State Court. The cases hold generally 
that it is not grounds for remanding. Brown 
vs. Empire Gas & Fuel Co., 26 Fed. (2d) 
100; Kingston vs. American Car & Foundry 
Co., 55 Fed (2d) 132. However, in the case 
of Eager vs. Julian Petroleum Corporation, 
22 Fed. (2d) 714, the district court of Texas 
sustained a motion filed by the plaintiff to 
remand, where the motion to remand was filed 
prior to the defendant’s pleading. And again, 
therefore, we see that it is important for the 
defendant to either be sure that in his juris- 
diction the Court will not sustain a motion to 
remand filed by the plaintiff before he pleads 
if he has allowed the thirty (30) days to 
elapse, or else to be sure that his pleadings 
are filed on time. See also Virginia Bridge 
& Iron Co. vs. U. S. Shipping Board Emer- 
gency Fleet Corp., 300 Fed. 249. 

Although this paper does not make any 
pretense of discussing how the amount in con- 
troversy is determined so as to give the Fed- 
eral Court jurisdiction, the writer does want 
to call attention to one fact; namely, that al- 
though the judicial amount is lacking when 
the plaintiff's original petition is filed, the de- 
fendant has the right to remove if subse- 
quently the amount involved is increased by 


INSURANCE COUNSEL JOURNAL 


Page 17 


amendment, even though issue has been 
joined. This is the law, although in 1884 the 
Circuit Court for the Northern District of 
Alabama in Carick vs. Landman, 22 Fed. 209, 
held to the contrary. The first intimation 
that the defendant had such a right was in 
Northern Pacific Railroad Co. vs. Austin, 10 
Sup. Ct. 758, 135 U. S. 315, 34 L. Ed. 218. 

The cases that now hold that the defendant 
has the right to remove after an amendment 
has been filed are: Enders vs. Lake Erie & 
W. R.R. Co., 101 Fed. 202; Huskins vs. Cin- 
cinnati, New Orleans & T. P. Railway, 37 
Fed. 504; Powers vs. Chesapeake & Ohio 
R.R., 169 U.S. 92, 18 Sup. Ct. 264, 42 L. Ed. 
673; Henderson vs. Midwest Refining Co., 
43 Fed. (2d) 23. 

The defendant may remove, in cases where 
there is such prejudice or local influence that 
he will not be able to obtain justice in the 
State Court, at any time before the trial of 
the suit. No form of application for removal 
is prescribed, but the recognized practice re- 
quires the filing of a petition which conforms 
to the requirements of a petition for removal 
on other grounds. In general this petition 
should allege the nature of the suit, the 
amount in controversy, the citizenship of each 
of the parties, the fact that the suit is pend- 
ing in the State Court and that because of 
prejudice or local influence the petitioner will 
not be able to obtain justice in the courts of 
the state. This prejudice or local influence 
must be shown by supporting affidavits. No- 
tice should be given of removal in the same 
manner as in other cases. The question of 
whether or not the petitioner should give a 
bond depends more or less upon the discre- 
tion of the Federal Court. 


Comments on the Family Purpose Doctrine—Liability When 
Car Driven by Person Not a Member of Family 


By Harvey E. WHITE 
Norfolk, Virginia 


“LARD cases make poor law.” This is 
an adage well known to all lawyers, 
and one which contains considerable truth. 
That the family purpose doctrine is poor law 
may be open to dispute, but the doctrine un- 
doubtedly resulted from hard cases. 
At common law a parent, generally, is not 
responsible for the torts of his minor child. 


Of course, numerous cases will be found 
wherein the parent has been held liable for 
the torts of an infant child when the parent 
has placed in the hands of the child a dan- 
gerous instrumentality and thus placed it 
within the child’s power to injure other per- 
sons. In numerous cases in connection with 
the operation of an automobile the owner has 
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been held liable for injuries inflicted on third 
persons when he turns his automobile over 
to an incompetent driver. 

When the automobile was first coming into 
general use, there was a tendency on the part 
of the courts to treat the automobile as a dan- 
gerous instrumentality, but with the growth 
of the industry and the general use of the 
automobile by all classes of people, this theory 
has been discarded and it is now universally 
held that the automobile is not a dangerous 
instrumentality. Some writers make a possi- 
ble exception in the case of the State of Flor- 
ida. 

The basic reason for the invention of the 
family purpose doctrine by the courts was the 
desire to hold liable that member of the fam- 
ily usually in authority and financially re- 
sponsible. The doctrine is said to be an ex- 
tension of the law of agency and to be con- 
trolled by the principles governing that branch 
of the law. 

To give a definition of the family purpose 
doctrine which will be applicable in all the 
jurisdictions that recognize the doctrine is 
difficult, for some of the courts go much fur- 
ther than others in the application of the doc- 
trine. Analysis of the cases will reveal that 


there are apparently three views entertained 
by the courts upon which will depend the lia- 
bility of the head of the family in the par- 
ticular jurisdiction where the question arises. 
These views may be denominated as, first, the 
radical view; second, the moderate view; and, 


third, the conservative view. The Law of 
Automobiles, Vartanian, Va. and W. Va., 
p. 309. 

Briefly, the radical view holds that the fam- 
ily automobile, when used by any member of 
the family for any purpose of the family, in- 
cluding his own purposes, such as riding for 
his own pleasure and amusement, or for his 
own purposes as a member of the family— 
such as a use in his own private business, is 
a family purpose and will hold the head of 
the family liable. 

The moderate view is similar to the radical 
view, but it does not hold the head of the fam- 
ily liable when the family member is driving 
for his sole pleasure or his own private busi- 
ness. This theory repudiates the radical doc- 
trine in so far as it holds that the family 
relationship alone is sufficient to make the 
head of the family liable where one member 
of the family is the sole occupant of the car 
at the time of the accident. 

The conservative view adopts the position 
that there is liability on the head of the fam- 
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ily if he directs the member of the family to 
use the car for the pleasure and convenience 
of the members of his family. It is to be 
noted that under this view it is not necessary 
that the use be within the legal duties of the 
head of the family, such as the duty to sup. 
ply the family with food and clothing. 

Unusual cases have been brought before 
the courts in which the doctrine has beep 
sought to be invoked and not infrequently 
the courts, particularly those holding to the 
radical view, have found it difficult in prip- 
ciple to distinguish between the case presented 
and those previously decided. For instance, 
in Minnesota the court was asked to apply 
the family purpose doctrine to a motor boat, 
but refused to do so. Felcyn vs. Gamble 
241 N.W. 37, 38. 


In some cases decided, the Court has com- 
mented on the fact that there can be no real 
distinction between an automobile and other 
instrumentalities furnished by the head of 
the family. 

It is when the Courts are asked to impose 
liability upon the head of the family for the 
negligent driving of a person not a member 
of the family that the hybrid nature of the 
family purpose doctrine really manifests itself. 
A thorough understanding of the reasons un- 
derlying the doctrine are necessary to recon- 
cile the apparent conflict in the authorities on 
this point. 

The writer was recently interested in such 
a case. A son took the father’s automobile 
for a pleasure trip and carried w'th him a 
male companion, two girls and the mother of 
one of the girls. The trip was jointly planned 
by all members of the party. They left early 
in the morning, and after spending the en- 
tire day were returning late at night and the 
son, having tired of driving, relinquished the 
wheel to his male companion and then got 
in the rear seat for the purpose of going to 
sleep. While he was in the rear seat the car 
was in collision with another automobile and 
several members of the party were seriously 
and permanently injured. The mother insti- 
tuted a suit against the driver, the son and 
the father, claiming the father liable under 
the family purpose doctrine. 

Other questions were involved and numer- 
ous defenses made to this action, but for the 
purpose of this article, only the authorities 
dealing with the liability of the head of a fam- 
ily where the automobile is being driven by 4 
person not a member of the family will be dis- 
cussed. 


’ 
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In Thixton vs. Palmer, 210 Ky. 838; 276 
SW. 971; 44 ALR 1379, where a mother had 
allowed her son the use of an automobile to 
take a friend and two girls riding, she was 
held responsible for injuries resulting from 
the negligence of a friend whom the son had 
permitted to drive while he rode in the back 


seat. , ‘ 

Practically the same facts existed in the 
case of Kayser vs. Van Nest, 125 Minn. 277; 
146 N.W. 1091; 51 LRA (N.S.) 970, and the 
father was held responsible. 

In New York the Court reached a some- 
what similar conclusion in the case of Grant 
vs, Knepper, 245 N. Y. 164; 156 N.E. 652; 
54 ALR 848. 

In the case of Schumer vs. Register, 78 S.E. 
731 (12 Ga. A 743), the court reached the 
opposite conclusion and held that the parent 
was not liable. 

In the case of Turoff vs. Burch, 50 Fed. 
(2d) 986, the court held that the family pur- 
pose doctrine was not involved in such a situ- 
ation and that no agency was shown between 
the driver and parent; that, therefore, the 
parent was not liable. There was a dissent- 
ing opinion in this case. 

In the case of Goss vs. Williams, 145 S.E. 
169, the Supreme Court of North Carolina de- 
cided that where the wife permitted a guest 
to drive the car and at the time of the acci- 
dent was riding on the front seat beside the 
driver, the husband was liable. One Justice 
dissented. 

A similar set of facts was presented to the 
North Dakota Court in the case of Ulman 
vs. Linderman (1919), 176 N.W. 25, 10 ALR 
1440, and by a divided court, three to two, 
the husband was held libale. 

In the case of Ulman vs. Linderman, supra, 
the court based its decision holding the head 
of the family liable by using as an analogy 
those cases holding a master liable for the 
negligence of a stranger or third person, en- 
gaged by the servant to assist him in perform- 
ing the master’s business and cited a number 
of cases holding the stranger a mere instru- 
mentality by which the servant performed his 
duties. 

In this connection, however, it might be 
well pointed out that the line of cases cited 
by the court in the case of Ulman vs. Linder- 
man, Supra, have been repudiated and are not 
followed in many jurisdictions. 39 Corpus 

ANNUAL CONVENTION 1937: 

August 25th, 26th and 27th. 

White Sulphur Springs, W. Va. 





Juris, p. 1271, chapter 1459. This reason- 
ing, therefore, could not be held applicable 
except in those jurisdictions recognizing that 
line of decisions. 

The North Carolina court, in the case of 
Goss vs. Williams, supra, reached its conclu- 
sion in a somewhat different manner, as the 
following quotation from that case will show: 


“Human life is too cheap and restraint 
necessary. The number killed and crippled 
each year are appalling. It is necessary in 
reason, for the courts to hold the owners of 
automobiles, when they turn over an in- 
strumentality of the kind to the family for 
family use, to strict accountability. This is 
one of the means to safeguard the public. 
The head is usually the one of financial re- 
sponsibility, at least he is the owner of the 
instrumentality. Upon the principles cited, 
consonant with natural justice, he should 
be held responsible.” 


The dissenting opinion in the case of Ul- 
man vs. Linderman, supra, is extremely vig- 
orous and interesting and a portion of it is, 
therefore, quoted: 


“The decisions in automobile cases do 
not treat them as dangerous instrumentali- 
ties. If the generosity of the owner of an 
automobile is to be thus penalized, why 
not extend the penalty so as to cover the 
thousand and one instrumentalities which 
parents provide for their children’s amuse- 
ment and with which the latter are prone 
to commit depredations with more or less 
serious consequences to their neighbors’ 
personal and property rights? Ownership 
and license do not, in themselves, afford 
any ground jor legal liability to third per- 
sons.” 

* * * * * 


“This is not an instance of the applica- 
tion of an established legal principle to a 
new set of facts, and it does not, there- 
fore, represent a legitimate progressive 
growth of the common law. On the con- 
trary, the established legal doctrine of re- 
spondeat superior is simply the plausible 
pretext used to justify a result arbitrarily 
reached.” 


From the cases cited, it would appear that 
the weight of authority is to the effect that 
the head of a family may be held liable 
where the automobile is driven by a third per- 
son at the direction or with the consent of a 
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' member of the family riding in the automo- 
bile at the time. An examination of the au- 
thorities indicates that in the cases referred 
to herein, every jurisdiction, except New York, 
adheres to the radical view. 

A consideration of the opinions in the cases 
coming within the radical view of the doc- 
trine, leads irresistibly to the conclusion that 
the principles involved in the doctrine of re- 
spondeat superior play very little part. Some 
of these opinions more or less frankly admit 
that the basis of liability is protection of the 
public from financially irresponsible drivers, 
and that principles of agency are extended 
and stretched to bring about the desired re- 
sults. 

It seems apparent that when the son or 
wife is engaged in his or. her own private busi- 
ness no legitimate inference of agency can 
be drawn from the family relationship alone. 
It follows that the doctrine of respondeat 
superior in such cases is only a plausible pre- 
text to justify a conclusion arbitrarily reached. 

When a particular case arises in a jurisdic- 
tion holding to the radical view in which the 
parent is sought to be held liable for the neg- 
ligence of a driver not a member of his family, 
it might well be argued that inasmuch as the 
basis of the family purpose doctrine in that 
jurisdiction is public policy that there is no 
reason why public policy should require a 
parent to be held liable for the acts of such 
person. In many cases the driver of the 
automobile might himself be the head of a 
family and for all the court may know be per- 
fectly responsible financially. In most cases 
it probably would not appear from the evi- 
dence whether such driver is financially re- 
sponsible or not and to hold the parent liable 
on the ground of public policy it would have 
to be inferred that the driver was insolvent or 
financially irresponsible. 

Let us suppose the following set of facts. 
A son takes his father’s car for the purpose 
of attending a theatre. Under the radical 
view this would constitute liability on the 
head of the family. The son then picks up a 
companion and permits him to drive the car 
and while so driving collides with another 
automobile. An occupant of the other car 
institutes a suit in which the father, the son 
and the driver are made parties defendant. 
Under the well established principles of 
agency if the driver is deemed to be the agent 
of the parent his negligence can be imputed 
to the parent under the doctrine of respondeat 
superior, but his negligence cannot be imputed 
to the son as the son cannot be deemed the 


INSURANCE COUNSEL JOURNAL 


April, 1937 


principal of the driver also. Numerous case 
hold that where the employment of a sub-agent 
is authorized, he generally becomes the agent 
of the principal, and the original agent js 
not responsible for his acts or omissions, 
Kentucky Bank v. Adams Exp. Co., 93 U.S, 
174, 23 L. Ed. 872; Davis v. King, 66 Conn, 
465, 34 A 107, 50 Am. SR 104 and note: 
Marris v. Warlick, 118 Ga. 421, 45 S. E. 107; 
Whitlock v. Hicks, 72 Ill. 460; Smith v. Paw. 
lak, 136 Ill. A 276; Loomis v. Simpson, 13 
Iowa 532; Williamsburg City F. Ins. Co. », 
Frothingham, 122 Mass. 391; Hoag v. Graves, 
81 Mich, 628, 46 N. W. 109; Bath v. Caton, 
37 Mich. 199; National Steamship Co. », 
Sheahan, 122 N. Y. 461, 25 N. E. 858, 10 
LRA 782; Kuhnert v. Angell, 10 N.D. 59, 84 
N.W. 579, 88 Am SR 675; Harrison v. Van 
Gunten, 15 Pa. Super 491; Commonwealth 
Bank v. Schuykill Bank, | Pars. Eq. Cas. 180; 
Blowers v. Southern R. Co., 74 S. C. 221, 
54 S. E. 368; Fanset v. Garden City State 
Bank, 24 S. D. 248; 123 N.W. 686; 55 Cal. 
A. 760, 204 P. 399, 401; 60 Cal. A. 234, 212 
P. 706, 710; 84 Cal. A. 413, 258 P. 409; 37 
Ga. A. 130, 138 S. E. 633. 

An agent is not in general liable to third 
persons for the misfeasance or malfeasance 
of sub-agents employed by him in the service 
of his principal, unless he is guilty of fraud 
or gross negligence in the appointment of 
such sub-agent, or improperly cooperates in 
the latter’s acts or omissions. Agency, 2 C.J. 
p. 829. 

And a substitute chosen by an agent with- 
out authority of the master, becomes the 
agent of the agent and not the agent of the 
master. Blackfeet Livestock Co. v. North 
western Nat. Bank (Oregon) 5 Pac. (2nd) 
702. 

In Turoff v. Burch, Supra, the Court prob- 
ably had this rule in mind when it said: 


“In the present case, as stated in the 
charge of the trial court, the whole case 
turns upon whether or not Stewart, while 
operating the car, was the agent or servant 
of the owner, and that depended not upon 
any principle involved in the ‘family pur- 
pose’ doctrine, but on well-established prin- 
ciples of agency; and, unless it be shown 
either that Stewart was operating the car 
under the direction of the owner, or that 
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the son, when he permitted Stewart to op- 
erate the car, was engaged in the owner’s 
business, there could be no liability under 
any rule of agency.” 


It thus appears that while either the parent 
or son might be held liable in a proper case, 
they could hardly be held liable jointly; ex- 
cept, perhaps, ‘n unusual circumstances. 

An interesting case dealing with agency 
under the family purpose doctrine is Mc- 
Dowell ». Hurner (Oregon), 13 Pac. 2nd 600, 
where the member of the family was driving 
in violation of a statute prohibiting three 
or more persons riding on the front seat, and 
the Court refused to apply the doctrine on 
the ground that the son could not be said to 
be an agent of the father in violating the 
statute. The Court said that no one could 
be implied to consent to a violation of law 
and, therefore, there was no agency or con- 
sent of the father in this use of the car. 

The moderate and conservative views of the 
family purpose doctrine have more justifica- 
tion to claim agency as their basis. It is, 
therefore. believed that courts adhering to 
these views will be reluctant to hold the head 
of the family liable where the car is not 
driven by a member of the family, unless the 
family head actually authorized the driving 
of the automobile by such person for family 
purposes 

Contemplation of this subject is thought- 
provoking. A father himself can lend the 
family car to a person not a member of his 
family and not be held liable for the negli- 


Right to Revive Suit 
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gence of that person. But if he loans it to 
his son and his son, in turn, lends it to such 
person, it is not inconceivable that the parent, 
under the radical view of the family purpose 
doctrine, might be held liable for the acts 
of the driver, whereas he would not have been 
held liable had he loaned the car directly to 
the driver. In other words, it is possible to 
suppose a case wherein the agent has greater 
powers under the family purpose doctrine 
to fasten liability on the principal than the 
principal could have been held to have in- 
tended had he performed the act himself. 

In conclusion, it may be noted that owner- 
ship of the automobile seems to control the 
liability. A mother may be held to be the 
head of the family if she owns the automo- 
bile as her separate property and allows it 
to be used for family purposes, though the 
father be living and engaged in supporting the 
family. Guignon v. Campbell, 80 Wash. 543; 
141 Pac. 1031. (See also Switzer v. Sher- 
wood, 80 Wash. 19, 141 Pac. 181, Ann. Cas. 
1917 A, 216, where an automobile was owned 
by a husband and wife as a community, and 
used for family purposes and in connection 
with the business of selling real estate, and 
the owners were held liable for an injury in- 
flicted by the car when driven by a daughter 
of the owners.) This suggests that if the 
parents adopted the ruse of titling the car 
in the name of a dependent member of the 
family they would never be troubled by the 
fear that they might some day be held liable 
for the negligence of some member of the 
family under the family purpose doctrine. 


for Loss of Services 


By MILLER MANIER 
Nashville, Tennessee 


HE right for loss of services of the wife 

to the husband arose at Common Law 
from the doctrine that the husband and the 
wife were one and the husband was that one 
or from the unity of the parties and includes 
in most jurisdictions the loss of companion- 
ship, the loss of consortium and the expenses 
incurred by the husband incident to the wife’s 
injuries. 

The question can arise from either the 
death of the husband after suit is brought or 
upon the death of the third party either be- 
lore or after suit is brought. 


The decision depends primarily in each 
jurisdiction on its revivor of action statute 
and a comprehensive discussion of the ques- 
tion cannot therefore be had, but reference 
must in each instance be made to the revivor 
statute in each jurisdiction. 

At common law, the death of the wrong- 
doer brought an end to such an action under 
the common law theory that one’s torts and 
wrongs died with him. 

The question has not been frequently 
passed upon, but there are a number of in- 
teresting cases on the same, some of the cases 
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holding one way and some another and still 
others splitting the border line and allowing 
a revivor under the wording of the statute 
applicable for recovery of expenses incurred 
for the care of the wife resulting from her in- 
juries but not allowing a revivor for recovery 
of loss of companionship and consortium 
proper. 

The New York courts adopt the last men- 
tioned theory and allow revivor for damages 
incurred for medical attention of the wife 
and other expenses but not for loss of the 
wife’s companionship, society and consortium. 
(Cregin v. Brooklyn C.T.R. Co., 75 N. Y. 
192, 31 Am. Rep. 459; and Foels v. Tono- 
wanda, 48 N. Y. S. R. 150, 20 N. Y. Supp. 
447.) 

The Nebraska courts have placed much 
the same construction on its revivor statute. 
(Forbes v. Omaha, 112 N.W. 326.) 

The Massachusetts courts, however, have 
held that under its revivor statute the death 
of the defendant will not allow a revivor 
against the personal representative of the de- 
ceased. (Hey v. Prime, 197 Mass. 474, 84 
N.E. 141.) 

The Supreme Court of Arkansas has a 
well considered case on this subject which 
holds that its revivor statute will not allow 
such a revivor by the husband’s personal rep- 
resentatives, saying: 


“The domestic services of a wife and her 
companionship with the husband possess 
none of the attributes of ‘property’ as this 
word is used in the statute, for the husband 
has the right to them by virtue of the mari- 
tal relation and they are purely personal 
to him. They cannot be bought and sold, 
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and no pecuniary value can be placed op 
them for that purpose. They are in him 
and die with him. They are not things, 
but acts, sentiments, and conditions,” 
(Billingsley v. St. Louis, I. M. & S. R. Co, 
84 Ark. 617, 107 S.W. 173, 120 Am. St. 
Rep. 95.) 


What the writer is interested in is what will 
the Supreme Court of Tennessee hold on the 
right to revive the husband’s suit for loss 
of services, companionship, consortium and 
expenses after the husband’s death. Tennes- 
see is a common law state but has a revivor 
statute, Section 8694 of Williams Annotated 
Code, reading as follows: 


“No civil action commenced, whether 
founded on wrongs or contracts, except ac- 
tions for wrongs affecting the character of 
the plaintiff, shall abate by the death of 
either party, but may be revived.” 


No reported case appears in the Tennessee 
Reports on the question, but several Tennes- 
see cases have held where death puts an end 
to a purely personal status involved in liti- 
gation such as the right to an office, a divorce 
suit, an inquisition of lunacy, etc., the statute 
does not authorize a revivor against or in 
behalf of the personal representative of the 
deceased. (McBee v. McBee, 1 Heisk. (48 
Tenn.) 558; Posey v. Posey, 113 Tenn. 588, 
83 S.W. 1; State ex rel vs. Brooks, 138 Tenn. 
672.) 

Does not matrimony at common law and by 
statute create such a personal status which is 
brought to an end by the death of one of the 
parties to the status? 


Lay Adjuster 


By Harry S. KNnicHT 
Sunbury, Pennsylvania 


HE courts in certain states have enjoined 

lay insurance adjusters from represent- 
ing insurance companies and their insured 
before workmen’s compensation industrial 
boards and other like semi-judicial bureaus, 
although such bureaus are not necessarily 
composed of persons trained in the law. In 
other states bar associations are clashing 
with the activities of lay insurance adjusters, 
contending that such adjusters are encroach- 


ing upon the field, the activities of which 
should be confined to lawyers —in_ other 
words, lay adjusters are engaging in the un- 
lawful practice of law. : 

In Missouri 4 suit is pending in the Circult 
Court against Ocean Accident & Guaranty 
Corporation and its Claim Superintendent to 
declare the adjustment of insurance claims 
by lay adjusters in the employ of the com 
pany to be unlawful practice of law. Another 
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js pending in the St. Louis Court of Appeals 
against Maryland Casualty Company and its 
Claim Adjusters to show cause why defend- 
ants should not be punished for contempt of 
court in handling casualty claims through lay 
adjusters. Similar actions are pending in the 
Court of Common Pleas of Wilkes-Barre, Pa., 
and in Milwaukee, Wis. In Illinois and Mis- 
souri it has been held that appearing before 
an industrial commission is practicing law. 
In several other states bar associations have 
adopted rules on the activities of insurance 
adjusters, and in others the courts have con- 
demned the practice of laymen holding them- 
selves out as independent adjusters and solic- 
iting claims from and appearing in behalf of 
claimants before compensation and industrial 
boards. 

The movement is on, and like all move- 
ments of reform and change, it will continue 
to spread and grow until the desirable and 
undesirable features of both contending par- 
ties have become manifest, and then the pen- 
dulum will swing to normal. Each of the 
contending parties will find their respective 
places, presumably the third party to the 
eternal triangle—the public—will be bene- 
fited, and the parties will be amazed at why 
they did not amicably adjust their differences. 
Why then does the lawyer object to the in- 
surance adjuster examining witnesses and 
making arguments before the semi-judicial 
bureaus, to making settlement of claims, 
drawing releases, making adjustments, mak- 
ing investigations and obtaining signed state- 
ments? The answer to this inquiry would 
seem to be one of the three following: 


1. The lawyer fears the adjuster will rob 
him (the lawyer) of part of his liveli- 
hood. 


. The lawyer desires to protect the public 
by having certain service, now rendered 
by the laymen, more efficiently and ef- 
fectively rendered by a trained lawyer. 


. The lawyer, having pursued a special 
course of study and complied with the 
conditions prescribed by the State in or- 
der to obtain a license to practice his 
profession and being circumscribed by 
certain rules of conduct, is entitled to a 
monopoly in all activities that may fall 
within the category of “practicing law.” 


The first of these answers is scarcely in 
keeping with the dignity or tradition of the 
profession. The American Bar Association in 
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its resolution condemning unlawful practice 
states, “It is not an evil because it takes busi- 
ness away from lawyers,” and if it was in 
keeping with the dignity of the profession it 
would equally apply to capable, incapable 
and mediocre lawyers. The one in the lower 
grade must be in constant fear of losing his 
clients to the one in the higher. So if the 
lay adjuster can do as good a job as the law- 
yer, what is the advantage in employing the 
lawyer, and if the lawyer can do a better job 
than the layman, will not the employer or in- 
surance company be at least early to realize 
it? The lawyer is trained to render more ef- 
fective service in certain fields of activities 
than one not so trained. If he is capable of 
rendering and does render more effective serv- 
ice than the lay adjuster, eventually and bar- 
ring a few detached instances, the story of the 
better mouse trap builder and the public beat- 
ing a pathway to his door will apply, and the 
lawyer will have the job and the lay adjuster 
will be superseded. Lawyers are trained for 
service and permitted to hold themselves out 
to perform service, but not to compete for jobs 
nor expect employment in matters wherein an 
untrained person can render an equally sat- 
isfactory service. 

The second answer follows in orderly se- 
quence. Passing over the open question of 
whether or not lawyers as a class are more 
capable negotiators and settlers of insurance 
claims than lay adjusters as a class, and enter- 
ing the field of practicing before boards, com- 
missions and bureaus when testimony is pro- 
duced and excluded and records made which 
will eventually find their way into Courts 
of Record, when lawyers are required to de- 
fend or refute it, the question becomes clear- 
cut. If an independent lay adjuster holds 
himself out to the public as capable of nego- 
tiating and effecting settlements of claimants’ 
claims and undertakes to and does effect such 
settlements, and undertakes to advise the 
claimant concerning his legal rights, and 
necessarily determines those rights in effect- 
ing settlement, such a course of conduct con- 
stitutes what the courts have held to be un- 
lawful practice of law, and the claimant, as a 
member of the public who may not be capa- 
ble of discriminating and who employ such 
persons, should be protected by some instru- 
mentality of authority from the possibility of 
the mistakes, errors and blunders of such un- 
trained persons. Whether or not the insur- 
ance companies with their trained executives 
and administrators and their many legal ad- 
visers are entitled to or should have any such 
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paternalistic protection from a governmental 
agency, or whether they should be allowed to 
appear for themselves by regularly employed 
lay agents or stew in their own fat and take 
the consequences, is a question upon which 
courts, bar associations and individuals differ. 
But there is a further question, namely, if 
such lay agents should be permitted to func- 
tion in certain capacities, whether then such 
lay agents should have their activities cir- 
cumscribed by certain ethical rules imposed 
upon them by some mandatory authority. 

The merits of the third answer can be best 
passed upon by quoting the language of the 
Supreme Court of New York in the recent 
case of People vs. Black (1935), 282 N. Y. S. 
197. In referring to an Act of Assembly 
prohibiting the practice of law by laymen, the 
Court says, “The protection of the legal pro- 
fession could not have been attempted, and if 
attempted or intended, is clearly invalid”... 
“The legal profession does not require and 
should resent any such artificial aid,” and in 
an address by a well known worker against 
unauthorized practice the following sentence 
is found. “No attempt to retain business for 
lawyers is justifiable, unless the handling of 
that business by lay agencies is clearly to the 
public detriment.” 

Then according to Court opinion and bar 
association assertion, the lawyer in his efforts 
to prevent unauthorized practice is not moti- 
vated by any benefit that will inure to him- 
self, but his activities in this respect are im- 
pelled solely by a desire to protect the public 
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against the mistakes and impositions of the 
unauthorized practitioner. 

Surely the insurance companies, principal 
patrons of the lay adjuster, are not blind to 
their own interest, and cannot afford to be jp- 
directly concerned in a practice which will not 
render to the public fair and honorable 
service. 

The objectives are much the same—the 
most efficient and honorable service to the 
public. The route to the objective, or the 
method of accomplishment, constitutes the 
only difference. This route should be fixed 
and prescribed by men familiar with the sub- 
ject, negotiating across a table, rather than 
resort to the courts. The field of the lay ad- 
juster should be fixed, and when fixed his 
conduct should be regulated by a code of 
ethics enforceable by governmental instru 
mentality. 

With amicable adjustment and a discon- 
tinuance of court controversies in mind, the 
International Association of Insurance Coun- 
sel has taken the initiative in causing to be 
created a joint committee composed of mem- 
bers of the Association of Surety and Casualty 
Executives, the American Mutual Alliance, 
and the International Association of Insurance 
Counsel, with the hope that it may fix and 
ultimately establish a regulated field of ac- 
tivity for the lay insurance adjuster which 
may be mutually acceptable to both lawyers 
and insurance companies and be a signpost 
to guide the future practice of lay insurance 
adjusters. 


Violation of a Statute by a Minor Under Fourteen Years of 
Age Precluding Recovery 


By J. Roy DickiE, 
Pittsburgh, Pennsylvania 


RECENT decision of the Supreme Court 

of the State of Connecticut raises an 
interesting question not frequently met with 
in ordinary practice. It is the case of Sagor 
vs. Joseph Burnett Co., 190 Atlantic 258, in 
which a minor plaintiff sought damages for 
injuries occasioned when he was making a 
left turn from cne highway to another on a 
bicycle, by making a short turn. The Con- 
necticut statute provides that when the opera- 
tor of any vehicle is making a left turn at the 
intersection of two public highways he must 
at all times keep his vehicle to the right of 


the center point of the intersection. The 
Court first held that a bicycle was a vehicle 
and then definitely concluded that since the 
minor plaintiff had not kept his bicycle to the 
right of the center point of the intersection he 
was guilty of negligence per se. The Court 
by Hinman, J., said: 


“That aside, however, we find no just 
fication for the application of this qualfi 
cation to the effect of violation of the stat 
ute as negligence per se. Frisbie vs. Schiw 
to, 120 Conn. 412, 415, 181 A. 535. Né 
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ther the statute nor any of our decisions un- 
der it suggest such an exception to its ope- 
ration. The terms of the statute are clear 
and precise as to the course to be pursued 
by a vehicle in turning left in an intersec- 
tion and which may be expected to be taken 
by others. Andrew vs. White Bus Line 
Corp., 115 Conn., 464, 466, 161 A. 792; 
Murphy vs. Way, 107 Conn. 633, 637, 141 
A. 858. ‘It is the duty of the courts to ap- 
ply it in accord with the intent expressed in 
the act, without limitation, or exception or 
extension.’ Washburn vs. LaMay, 116 
Conn. 576, 578, 165 A. 791, 792. 

As we stated in Murphy vs. Way, supra, 
107 Conn. 633, at page 638, 141 A. 858, 
the purposes of the statute would be sub- 


verted if the standards of conduct prescribed ~ 


by it could be subjected to exceptions based 
upon the judgment of the individual user 
of the highway, and this consideration 
would be conspicuously applicable in the 
case of such 2 user whose capacity to exer- 
cise judgment was affected by immaturity 
and inexperience. While the incapacities of 
youth are to be accorded due weight in 
matters of intent and criminal responsibil- 
ity, it is not unreasonable or unfair to hold 
applicable to all operators of vehicles the 
rule that he who violates one of these statu- 
tory mandates does so at his own risk. 
Murphy vs. Way, supra. 

Although most of the states regard imma- 
turity in measuring the conduct of children 
in determining questions of negligence (45 
C. J., p. 998), no case has come to our at- 
tention in which children have been except- 
ed from the operation of the rule which 
most states have long applied (45 C. J., 
720) that violation of a statutory duty 
constitutes negligence. On the other hand, 
they have been denied recovery repeatedly 
for injuries of which the proximate cause 
was coasting upon a public way in vio- 
lation of law. Wright vs. Salzberger & 
Son, 63 Cal. App. 450, 218 P. 785; Frazier 
vs. Reinman, 230 App. Div. 394, 245 N. Y. 
S. 32; Tamburrino vs. Sterrick Delivery 
Corp., 241 App. Div. 221, 271 N. Y. S. 
765; Query vs. Howe, 273 Mass. 92, 172 
N.E. 887; Richards vs. Pass, 277 Mass. 372, 
178 N.E. 643; Ahmedjian vs. Erickson, 281 
Mass. 6, 183 N.E. 65. See, also, Farring- 
ton vs. Cheponis, 84 Conn. 1, 8, 78 A. 652; 
Fisher vs. Duquesne Brewing Co., 123 Pa. 
Super. 208, 187 A. 90, 94; Benesch vs. 
Pagel, 171 Wis. 620, 177 N.W. 861; Brown 
vs. Daley, 273 Mass. 432, 173 N.E. 545; 
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Huddy, Automobile Law (9th Ed.), Vol. 
506, p. 201.” 


A reading of this case prompted some fur- 
ther investigation as to the decision of the 
courts of other jurisdictions on the same sub- 
ject. Such an investigation discloses that 
there have been similar decisions in Massa- 
chusetts, Washington and Louisiana. 

In Query vs. Howe, 172 N.E. 887, 273 
Mass. 92, at page 95, the minor plaintiff was 
eleven years of age and the Court held as 
follows: 


“An ordinance of the City of Worcester 
prohibiting persons from coasting or sliding 
down, across, in or along any of the streets 
or highways upon any hand sled in places 
under such restrictions as the Board of 
Aldermen shall prescribe, was introduced 
into evidence. . . . If the plaintiff received 
his injury while coasting upon a street from 
which coasters were excluded by the ordi- 
nance, his violation of law would bar recov- 
ery for injuries caused by negligence of 
the defendant. Boyd vs. Ellison, 248 Mass. 
250, 143 N.E. 41; Widrowak vs. Lord 
(Mass.), 168 N.E. 799. The reason for 
the rule is that the violation of that kind 
of an ordinance is as a matter of law a 
proximate contributing cause of the in- 
jury suffered.” 


In Towle vs. Horn, 4 N.E. (2d) 348 
(Mass.), the plaintiff was nine years of age 
and the Court made the following statement: 


“If the plaintiff had been injured while 
coasting upon the street in violation of an 
ordinance he would not have been entitled 
to recover for injuries caused by negligence 
of the defendant. Query vs. Howe, 273 
Mass. 92, at page 95, 172 N.E. 887. Levin 
vs. Second Ave. Traction Co., 194 Pa. 156, 
45 A. 134.” 


In Jordan vs. Cromwell, 171 So. 477 (La.), 
it was held that a girl who rode a bicycle on 
a sidewalk, in violation of an ordinance, re- 
sulting in an injury from collision with an 
automobile coming out of a driveway to the 
street, was guilty of negligence per se. 

In Shutz vs. Edgerton, 217 Pacific 707; 126 
Wash. 128, the Court arrived at a similar 
conclusion, saying: 


“Tt appears that the boy, nearly thirteen 
years of age at that time, and a compan- 
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ion fourteen years of age, were riding bicy- 
cles on the street. They overtook the re- 
spondent driving an auto truck at an ordi- 
nary rate of speed... . 

It may be admitted that the moving 
truck was a temptation to the boy but it 
did not amount to an invitation to him to 
take hold of it. The driver was pursuing 
his business in an orderly way and the ex- 
tent of his duty to the boy was not to in- 
jure him wantonly or recklessly. But apart 
from such considerations it is clear that 
the boy was guilty of negligence that pre- 
vents a recovery. He was engaged in the 
violation of an ordinance of the city which 
says ‘No person_shall take hold of a vehicle 
or a street car for the purpose of being 
drawn along by such vehicle or steet car.’ ” 


The law has always regarded the immatur- 
ity of infants in determining the measure of 
care to be expected of them. Notwithstand- 
ing the general proposition that ignorance of 
the law excuses no one, this writer had always 
assumed that minors, especially those under 
fourteen years of age, would not be chargeable 
with knowledge of the law. However, these 
decisions, while not stating this as a concrete 
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proposition, clearly hold the minors respons- 
ble for violations of statutes and ordinances 
and this in turn seems to presuppose a knoyl- 
edge of those statutes or ordinances by the 
minors, and this fact gives rise to an inter. 
esting inquiry which we have not yet seen 
discussed in any opinion, and that is whether 
or not a violation of a statute or ordinance 
by such a minor would preclude recovery jf 
the act done in violation of the statute or 
ordinance was done at the direction of the 
defendant. For example, in the case of Shut: 
vs. Edgerton, supra, if we assume that the 
truck in question was driven by the owner 
and that the minor riding a bicycle had been 
directed by the defendant to take hold of the 
rear of the truck and thus ride with him toa 
given point for the purpose of there assisting 
the defendant in distributing parcels carried 
on the truck, could the act of the minor be 
used by that defendant to preclude a recovery 
against him? It is suggested that since the 
reasoning of the courts in the decided cases 
herein cited seems to visit even upon minors 
responsibility for a knowledge of the law the 
mere fact that a violation of the law was 
directed by the defendant would not excuse 
the conduct of the minor. 


Right of Surety to Recover from Bank on the Theory of 
Conversion of Trust Funds 


By P. E. REEDER 
Kansas City, Missouri 


OME of the more serious losses sustained 
by surety companies arise through mis- 
applications by their principals of funds held 
by the latter in fiduciary capacities such as 
agents, trustees, administrators, guardians and 
public officials. Probably the most common 
method used by such fiduciaries in convert- 
ing the trust funds coming into their hands 
is by withdrawals from bank accounts estab- 
lished by them in their fiduciary capacity to 
pay their personal obligations either to the 
depository or to other creditors. It is to 
this phase of the subject that the writer will 
confine himself in this paper. 

Where a settlement is made by the surety 
of losses of this character and there is a hope 
of recovery against a third party under the 
right of subrogation, it behooves counsel for 
the surety in question in making a settlement 


to see to it that the surety’s right of subrog:- 
tion is preserved. The right of subrogation 
arises only when the obligee has been made 
whole, or acknowledges full satisfaction of 
the entire loss. 


United States Fidelity & Guaranty %. 
McClintock, 26 Fed. (2d) 247. 

Piedmont Coal Company vs. Hustead, 
294 Fed. 247. 

Conqueror Trust Co. vs. Fidelity & De- 
posit Co. of Maryland, 63 Fed. (24) 
833. 

Alexander vs. Security Bank & Trust 
Company, 273 Fed. 258. 

Havana Cent. R. Co. vs. Central Trust 
Co. of N. Y., 204 Fed. 546. 


A method of handling such a situation and 
of preserving the right of subrogation whi 
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has been approved by the Supreme Court of 
the United States and by some of the Federal 
Circuit Courts of Appeals is for the surety 
to take a complete assignment of the obligee’s 
aim against the defaulting fiduciary and 
against any and all third parties against 
whom the obligee might have a claim for all 
or any part of the funds in question. United 
States courts have held—and the rule estab- 
lished by them seems to have been followed 
generally by state courts—that such an as- 
signment by the obligee to the surety does not 
destroy or waive the surety’s right of equita- 
ble subrogation. Such an assignment is 
treated merely as proof of full payment by the 
surety of the loss in question and not as a 
waiver of its right of subrogation. 


New Orleans vs. Gaines, etc., 138 U. S. 
595. 

Palmer. vs. Oregon-Washington R. & N. 
Co., 208 Fed. 666. 

Fidelity & Deposit Co. of Maryland vs. 
Farmers’ Bank of Bates County, Mis- 
souri, 44 Fed. (2d) 11. 

Fidelity & Deposit Co. of Maryland vs. 
People’s Bank; Same vs. Missouri 
State Bank; 44 Fed. (2d) 19. 

Conqueror Trust Co. vs. Fidelity & De- 
posit Co. of Maryland, 63 Fed. (2d) 


833, 


Having retained its subrogation rights, un- 
der what circumstances can the surety pro- 
ceed against a depository to recover from it 
funds converted by the principal to his own 
use? 

The general rule of law is that a depository 
is liable when it honors checks drawn on a 
trust account by the trustee for his own per- 
sonal use, if the depository has actual knowl- 
edge or is legally charged with knowledge of 
the fact that such use is being made of the 
funds so withdrawn. This rule prevails 
whether the funds are used to discharge an 
obligation to the depository, to third parties 
or are withdrawn for personal use. 


Conqueror Trust Co. vs. Fidelity & De- 
posit Co. of Maryland, 63 Fed. (2d) 
833. 

Bischoff vs. Yorkville Bank, 218 N. Y. 
106; 112 N.E. 759; L.R.A. 1916F, 
1059, 

Fidelity & Deposit Co. of Maryland vs. 
Farmers’ Bank of Bates County, Mis- 
souri, 44 Fed. (2d) 11. 

Fidelity & Deposit Co. of Maryland vs. 
People’s Bank, 44 Fed. (2d) 19. 
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The rule as to a bank’s liability for receiv- 
ing trust funds in payment of the trustee’s in- 
dividual debt to it is aptly stated by the court 
in Alexander vs. Security Bank & Trust Co., 
273 Fed. 258, affirmed in 288 Fed. 317, in 
this language: 


“Tt is well settled that a bank has the 
right to assume that the depositor is acting 
within his authority, and will deal justly 
by his principal; but the rule breaks down, 
or rather, has no application where a bank, 
with knowledge of the trust character of 
a deposit, assists the depositor to misapply 
it by appropriating it, either by a charge 
ticket, or through the check of the deposi- 

' tor, to the private obligation owed by the 
depositor to the bank.” 


It would make this article too long to at- 
tempt to enumerate the many different sets 
of facts that appellate courts have held suffi- 
cient to charge a depository with knowledge 
of the trust character of a deposit. However, 
the facts in a few cases might be interesting 
as illustrations. 

In the Conqueror Trust Company case, 
supra, the facts upon which the court held 
the bank chargeable with knowledge that the 
deposit in question was a trust fund, were 
briefly these: The account was opened in the 
bank under the name “C. A. Stone, Agt.”; 
the bank, at Stone’s request, printed checks 
for his use with the insignia of his principal 
appearing thereon; numerous checks from 
his principal to C. A. Stone, Agt., were de- 
posited in this account; numerous checks 
payable to the principal were deposited by 
Stone in the bank bearing the endorsement of 
the principal by C. A. Stone, Agt.; Stone 
drew many large checks on the account in 
question payable to his principal, which were 
cashed by the latter; sometime prior to the 
time of the transactions involved in the suit, 
the bank, as principal, executed a depository 
bond to the principal and C. A. Stone, Agt., 
in which it was recited that the funds depos- 
ited in the account actually belonged to the 
principal. 

Courts have held that where an account is 
established in the name of John Smith, sher- 
iff, or John Roe, county treasurer, and checks 
payable to such parties so designated are de- 
posited in the account, such facts are suffi- 
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cient to put the bank on notice of the trust 
character of the deposit in question. 

There have been numerous instances where 
appellate courts have held a depository liable 
where trust funds have been paid to creditors 
of the agent or trustee by checks drawn on 
the trust account. In the case of Fidelity & 
Deposit Co. vs. Farmers’ Bank, supra, it 
was alleged in the bill that the county 
treasurer in question (one Morwood) had 
misappropriated county funds, (1) by draw- 
ing treasurer’s checks upon defendant bank 
payable to himself and depositing them in 
his personal account; (2) by drawing treas- 
urer’s checks upon defendant bank, payable 
to the bank, and depositing them in his per- 
sonal account, or by paying his personal debts 
to the bank therewith; (3) by drawing treas- 
urer’s checks upon one of the other banks in 
which county iunds were deposited payable 
to himself, and depositing same to his per- 
sonal account in defendant’s bank; (4) by 
drawing treasurer’s checks upon one of the 
other banks in which county funds were de- 
posited, payable to defendant bank, and de- 
positing them to his personal account; (5) 
by drawing treasurers’ checks upon defendant 
bank, payable to his deputy which checks 
were paid by defendant bank with knowledge 
that deputy had no right to the money; (6) 
by drawing treasurer’s checks upon defendant 
bank, payable to another bank in which the 
treasurer was interested for the purpose of 
assisting the latter bank, such checks being 
paid by defendant bank with knowledge of the 
facts. It was also alleged that thé bank knew 
that the account in question contained only 
county funds. The Eighth Circuit Court of 
Appeals held that the above allegations stated 
a cause of action against the depository bank. 

Another illustration of facts which have 
been held to put a depository on notice as to 
the character of the withdrawal made by 
a trustee out of a trust fund is contained in 
the consolidated cases of Fidelity & Deposit 
Co. of Maryland vs. People’s State Bank, and 
Fidelity & Deposit Co. of Maryland vs. Mis- 
souri State Bank, 44 Fed. (2d) 19. In those 
cases it was charged in the bill that the bank in 
question with knowledge of the facts partici- 
pated in the wrongful withdrawal of certain 
funds by the trustee. The court held that 
when the bank had once participated in the 
proceeds of a wrongful withdrawal with full 
knowledge of the facts, it could no longer 
rely on the presumption that subsequent with- 
drawals were rightful, and was thereupon 
put on inquiry as to any withdrawals there- 
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after made by the trustee out of the truy 
account. 

Another illustration of the liability of , 
bank for the conversion of trust funds js 
where the bank receives funds from a county 
treasurer and places them on deposit withoy 
having been designated as a county depo 
tory. In such a case the bank becomes , 
trustee ex maleficio and its liability, which js 
absolute, can only be relieved by restoring 
the funds to the county. This rule, of course 
applies either to county treasurers or treas- 
urers of other political subdivisions where the 
law specifically designates a depository for 
their funds. When a bank becomes trustee 


ex maleficio under such circumstances, it has 
no right to presume that the treasurer in 
withdrawing the funds would thereafter make 
proper disposition thereof. 


Fidelity & Deposit Co. of Maryland 1s. 
People’s Bank, supra, and cases cited 
therein. 


The case of Maryland Casualty Co. 1. 
Security National Bank, 29 Fed. (2d) 662 
(6 C.C.A.), seems to hold that there is no 
liability of the bank unless it has actual no- 
tice of the misapplication. However, it seems 
quite clear from reading the authorities that 
this case is not in line with the majority rue 
in this country prevailing not only in Federal 
but in State Courts. 

A more complicated situation arises where 
personal funds of the fiduciary are co-mingled 
with trust funds in the trust account. In the 
event a personal debt of the trustee to the 
depository bank is paid out of a co-mingled 
account the bank accepts such payment at its 
peril. 


Alexander vs. Security Bank & Trust 
Co., 273 Fed. 258. 

Havana Central R. Co. vs. Central Trust 
Co., 204 Fed. 546. 

Conqueror Trust Co. vs. Fidelity & De- 
posit Co. of Maryland, supra, and 
other cases heretofore cited. 


The rule was aptly stated by the Circuit 
Court of Appeals of the Second Circuit in 
the case of Havana Cent. R. Co. vs. Central 
Trust Co., supra, in this language: 


“But if the bank have knowledge that 
the official is using the check for his pet 
sonal benefit, e. g., to pay his debt to the 
bank or to deposit to his personal credit, 
then the bank is put upon inquiry, and, if 
it fails to make it, pays at its peril.” 
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In laying down this rule, the Circuit Court 
of Appeals cited as authority therefor the 
cases of 


United States Fidelity & Guaranty vs. 
Citizens’ Bank of Langdon, 36 N.E. 16. 

Security Bank & Trust Co. vs. Geren 
(C.C.A. 5), 288 Fed. 317. 

Oklahoma State Bank vs. Gallon Iron 
Works, etc. (C.C.A. 8), 4 Fed. (2d) 


Sat. 


If, of course, it should be disclosed by the 
evidence in a suit of this character that there 
were, at the time of such payment to the 
bank, sufficient personal funds of the trustee 
in the co-mingled account to pay the bank’s 
indebtedness, there is a conclusive presump- 
tion that the trustee intended to pay such 
debt with his own personal funds contained 
in such co-mingled account. 


Conqueror Trust Co. vs. Fidelity & De- 
posit Co. of Maryland, supra. 

Board of Com’rs of Crawford County 
vs. Strawn, 157 Fed. 49; 15 L.R.A. 


The court, in the case of Conquerors Trust 
Company vs. Fidelity & Deposit Co. of Mary- 
land, supra, at |. c. 839, very clearly laid down 
the rule in this language: 


“It is clearly the law that whenever a 
depository bank receives funds which it 
knows or has reason to know are subject 
either in whole or in part to a trust, in 
payment of a personal obligation of the 
trustee to it, it becomes liable in equity to 
the defrauded cestui. If to its knowledge 
the funds are subject in their entirety to a 
trust, the bank is a guilty party to the mis- 
application; if to its knowledge they are 
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subject in part to a trust, it acts at its 
peril.” 


And the court in further enlarging upon the 
rule in question and approving the action of 
the trial court, used this language, 1. c. 839: 


“. . . the court applied the rule, applica- 
ble wherever intermingled trust and per- 
sonal funds are drawn upon for the personal 
use of the trustee, that such withdrawals 
are to be ascribed to the personal funds 
until the proportion represented by them is 
exhausted.” 


In support of this latter rule, the court 
cited the following cases: 


Board of County Commissioners of 
Crawford County vs. Strawn, (CCA 6) 
157 Fed. 49. 

Empire State Surety Co. vs. Carroll 
County, (CCA 8), 194 Fed. 593. 

People’s National Bank vs. Moore, (CCA 
8), 25 Fed. (2d) 599. 


It will thus be seen that in many instances 
where a surety is compelled to pay losses due 
to misapplication of trust funds by its prin- 
cipal and its right of subrogation is properly 
preserved, substantial recoveries may be had 
by proceeding against the bank in which the 
funds were deposited, because of the strict 
responsibility which the courts place upon 
banks knowingly handling trust deposits. The 
courts have established various danger signals 
which banks must observe. These signals 
consist of the designation of the account as 
of trust character, the form of the checks and 
similar matters referred to in the cases cited. 
Upon the failure of the banks to heed these 
signals, they become direction flags for the 
surety’s attorney to follow in his efforts to 
recover salvage for his client. 


Can Federal Jurisdictional Amount Be Measured 
By Claim Reserve? 


By O. A. FouNnTAIN AND H. A. BATEMAN 
(Of the Firm of Burgess, Chrestman & Brundidge, Dallas, Texas) 


T is more or less common knowledge, of 
A course, that in a direct suit to cancel a 
life insurance policy, the face amount is the 
value of the “matter in controversy,” rather 
than the cash surrender or loan value of the 
Policy, or the amount of paid up insurance to 


which the policy holder would at any par- 
ticular time be entitled to, since the company 
has no way of averting liability for the full 
amount in the absence of default in the pay- 
ment of premiums. New York Life Insur- 
ance Co. vs. Swift, 38 Fed (2d) 175; Jensen 
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vs. New York Life Insurance Co., 50 Fed. 
(2d) 512. It is also quite well known that 
in suits to cancel health and accident contracts 
the jurisdictional amount is not limited by 
the sum of disability benefits then accrued, 
but will include those which will probably ac- 
crue in the future. Mass. Protective Assn. 
vs. Kittles, 2 Fed. (2d) 211; New York Life 
Insurance Co. vs. Kaufman, 78 Fed. (2d) 398. 

But the practice of treating the claim re- 
serve as a measure of the amount in contro- 
versy is apparently not yet a common prac- 
tice, although it has been recognized and ap- 
proved in a number of fairly recent decisions. 
This may be done, of course, either in the in- 
surance company’s bill in equity to cancel the 
policy or in its petition to remove a suit filed 
by the claimant in the State court. A life 
policy, containing supplemental agreements 
providing for disability benefits, double in- 
demnity benefits and waiver of premiums in 
event of disability, may have been in force 
long enough to have become incontestable so 
far as the life insurance is concerned, but the 
incontestability clause usually does not apply 
to such supplemental endorsements. In such 
cases, as well as in cases involving health and 


accident policies, the claim reserves estab- 
lished immediately upon notice of disability 
will in many cases necessarily be in a sub- 


stantial amount. It will usually be contended 
by the claimant in such cases that the amount 
of benefits accrued or premiums unpaid and 
claimed to be waived is the only amount act- 
ually in controversy at the time when the 
company seeks to cancel the policy or to re- 
move a suit to the Federal court, but the 
courts have recognized the incorrectness of 
this position, holding that the contingent lia- 
bility to accrue in the future, in addition to 
benefits already accrued, is the real matter 
in controversy. Some difficulty was expe- 
rienced at first in setting a monetary value on 
such contingent liability. The conclusion 
that insurance experts were best qualified to 
fix such values in dollars and cents came as 
a natural development. What, then, could 
more naturally follow than the recognition of 
the fact that reserves fixed by actuaries of 
the companies represent the pecuniary value 
of such contingent claims as accurately as any 
other means? 

Oftentimes a claimant under a health and 
accident policy has made a compromise set- 
tlement with which he becomes dissatisfied, 
and he will sue in the State court either to 
set aside the release given and recover addi- 
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tional benefits or, ignoring the release, sy 
for such accrued benefits. In either event, 
he must of course first set aside the releay. 
The release naturally has a pecuniary value 
although it may be difficult to fix. Unque. 
tionably, the release itself is at least a par 
of the “matter in controversy.” The resery 
established in such case provides as fair and 
accurate measure of the value of such a rp. 
lease as can reasonably be determined. 

In Thorkelson vs. Aetna Life Ins. Co, 9 
Fed. Supp. 570, the plaintiff sued in the State 
court to establish a life insurance policy as 
a contract, which the defendant company 
claimed had lapsed. The court held that jt 
was proper for the defendant to show the true 
amount in controversy in its petition to re. 
move, the plaintiff having failed to allege it 
in his pleading; and that ‘“‘the amount in con. 
troversy in such a situation as this is not the 
accrued indemnity benefits, but either the 
face of the policy or the amount of the re. 
serve that the insurer will be required to se 
up in the event the policy remains in force.” 

Enzor vs. Jefferson Standard Life Ins. Co, 
14 Fed. Supp. 677, involved a somewhat 
similar state of facts, and the court therein 
said, “I find that the amount required to bk 
immediately established as a reserve by the 
defendant to meet the plaintiff’s claim is of 
sufficient value, in connection with plaintiffs 
monetary demands, to give this court juris 
diction.” 

It is customary in such cases, where th 
amount of claim reserve is relied upon ti 
establish the jurisdictional amount, to attad 
to the bill in equity, or to the petition for 
moval, the affidavit of an actuary of th 
company showing what amount of resent 
will necessarily have to be established, or has 
been established. Such affidavits are ord: 
narily taken as proof of the facts contained 
therein, in the absence of a specific attad 
thereon. 

Thus it will be seen that a practical, simp 
and accurate means has been evolved whit 
will enable foreign insurance companies, whet 
it is deemed desirable, to litigate the questia 
of the validity vel non of policies and of st 
tlements in the Federal courts, although the 
total amount of present accrued benefits § 
much less than the jurisdictional limit p? 
vided by the statute. 


— al 
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Probable Cause and Intervening Efficient Cause 


By Oscar J. Brown 
Syracuse, New York 


HE EDITOR suggests an article dealing 
1 with the matters of “Probable cause” and 
“Intervening efficient cause”’. 

Certainly these phrases have arisen often 
enough and are before trial counsel continu- 
ally enough to warrant their being a subject 
of this and many other discussions. But can 
anything be said by one trial lawyer to an- 
other in any way helpful or instructive? 

A scholar may be enthralled by the dialectic 
discussion of proximate cause found in the 
writings of legal purists, such as Justice Car- 
dozo (1) and others (2), but to a trial practi- 
tioner these niceties must give way to practi- 
cal application. In fact in the words of 
Sayre J. (3) “the question of proximate 
cause in its legal acceptance * * * * * ought to 
be a practical question of common sense.” 

To an active trial lawyer such must be the 
case not only in thinking and discussing 
proximate cause, but in thinking, discussing 
or applying any of the numerous rules which 
must be at his tongue’s end in the trial of a 
case. 

Practically speaking proximate cause must 
be the agency from which by a natural and 
unbroken sequence results the injury com- 
plained of. 

Little good can be done for a trial counsel 
to set forth any of the thousands of exam- 
ples because the universal rule is, that 
whether the cause complained of is or is not 
the proximate cause of the damage suffered, 
isa question of fact for the jury, unless there 
be no conflicting evidence as to the facts, in 
which case the question of proximate cause 
or remote cause is a question of law for the 
court. (4) 

Distinction must always be made, however, 
between the thing which causes an injury, that 
is proximate cause, and the thing or number 
of things without which an injury could not 
have happened. A driver meeting another car 
on the highway turns to the left and crashes 
into the car coming, which is being driven.on 
its own side of the road. The negligence of the 
driver in turning to the left is a proximate 
cause of the injury for which recovery may 
be had. Had the driver of the injured per- 
son stayed home on that particular day and 


not taken their car on the road at all the ac- 
cident would not have happened but clearly 
under such circumstances taking the car out 
and driving it was a remote and not a proxi- 
mate cause, and therefore a cause for which 
there is no responsibility. 

It may be helpful to suggest that in con- 
sidering the question of proximate cause a 
trial counsel must alway have in mind the 
fact that a great many negligent acts occur 
without injurious circumstances. A plaintiff’s 
counsel in order to attempt to make sure that 
he has proved enough to influence a jury 
often will attempt to prove, and if defense 
counsel is not alert, will succeed in proving 
acts which in themselves are negligent but 
which have no relation to the injury. 

One of the commonest attempts of this kind 
is to prove or attempt to prove violation of 
ordinances and statutes. The writer has often 
had attempts made to prove the absence of 
a tail light in frontal collisions, failure to blow 
a horn when the colliding car was at all 
times in sight and similar violations. In such 
cases the attention of the court should be 
directed to the principles of proximate cause, 
for the reason that the courts have held re- 
peatedly the impropriety of permitting proof 
of negligent acts, even though they be vio- 
lation of statutes, which have no causal con- 
nection with the accident. (5) 


So too when negligent conduct occurs there 
often exist intervening agencies that in them- 
selves are proximate causes even to the extent 
of relieving the original negligent act from 
any consequences of after results. 

For example in most municipalities it would 
be negligent to leave a car parked in the mid- 
dle of a traveled portion of the street, but 
should a car be so parked and then struck 
by another vehicle or street car so that it was 
propelled into a plaintiff causing damage, the 
cause of the accident would not be the negli- 
gent parking in the middle of the street but 
the negligent act of the second vehicle that 
was responsible for the damage suffered. 
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Some legal writers have imposed the high 
sounding term of “intervening efficient cause” 
to a situation thus portrayed but for a trial 
counsel it still remains a question of the ap- 
plication of the ordinary rules of common 
sense. To try to convince a jury either pro 
or con with such descriptive words would be 
tempting fate unduly. In fact the writer’s 
experience is that if either the phrase “proxi- 
mate cause” or “intervening efficient cause” 
have to be defined to or discussed with the 
jury, trial counsel should leave that to the 
court to do. 

The reports in all states are full of cases 
which have arisen after a car has been parked 
and left unattended and then by some method 
has been caused to get under motion, causing 
injury, and have there found, although the 
car was negligently and illegally left, the 
cause of the accident has been held not to 
be that act but the act of the person or agency 
that intervened causing the car to move and 
cause damage. (6) 

Cases similar to this where evidence showed 
that there was proper and careful parking of 
cars have assumed that there must have been 
an intervening cause to have injured the plain- 
tiff (7) and the burden of establishing there 
was no such intervening cause was on the 
plaintiff. 

That the law is not static even in this ques- 
tion and that careful preparation on estab- 
lished legal principles may bring about a fall 
was shown to the writer’s discomfiture by the 
court ruling in Gebhardt vs. Maeder, 272 N. 
Y. Mem. 11. 

Attention ought also to be directed to grave 
judicial errors that have sometimes crept into 
cases working around proximate cause that 
should have been decided entirely on a dif- 
ferent theory. These have been succinctly set 
forth by Prof. Green. (8) 

He calls attention to the principle that 
should first be applied before any question of 
negligence or causation is taken up. As he 
states it is the particular interest of the plain- 
tiff damaged, protected against the particular 
hazard encountered. 

Many cases have been decided and these 
principles followed on the doctrine of proxi- 
mate cause that did or should have come un- 
der the judicial inquiry suggested by this rule. 
The outstanding example of this is the New 
York rule of liability as to fires being ignited 
from one negligently started. If the premises 
subsequently fired are not immediately ad- 
jacent recovery has been denied for the stated 
reason that the cause is too remote. (9) 
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Surely that statement is just a play up 
words because without question the cause js 
direct and proximate and the real reason for 
a denial of liability is lack of a protected ip. 
terest. Any number of other citations where 
the same situation is revealed could be given, 

For trial counsel this thought has ope 
helpful angle. If the courts could be brought 
to properly apply it, the terms of cause and 
proximate cause could be stripped of much 
of the improper load that has burdened them 
so that perhaps in the end a charge could be 
given a jury on the subject in plain, under 
standable language. 

While this article was in preparation, in 
leisure moments between trials (the explana- 
tion is probably unnecessary, it shows it) the 
writer had a judge charge a jury on the ques- 
tions of proximate cause and intervening ef- 
ficient cause, in somewhat of the language oj 
Laidlaw vs. Sage (10) and the Kellogg case 
(11). The charge was a delightful discus- 
sion to the mind of a legalist but distinctly 
disconcerting to a layman, and quite clearly 
beyond the comprehension of an ordinary 
jury. 

The best word to be left a trial lawyer is to 
try and get proximate cause, its antecedents 
and relatives boiled down to common sense 
and in not to exceed two syllable words for 
the comprehension of the average juryman. 


(1) Budd vs. St. Paul F. & M. Ins. Co., 224 
N. Y. 247. 

(2) Dye-Washburn Hotel Co. vs. Aldridge, 
207 Ala. 471, 93 S. 512. 

(3) Ruffin Coal & Transfer Co. vs. Rich, 
214 Ala. 633, 108 S. 596. 
West Mahonoy Township vs. Watson, 
116 Pa. 344, 9 Atl. 430. 
Douglas vs. N. Y. S. & H. R. R. Co, 
209 Pa. 128, 58 Atl. 160. 
Boranky vs. Robinson & Carpenter, 
247 N. Y. 365. 
Teich vs. Rupert, 201 A. D. 682. 
Touris vs. Brewster, 235 N. Y. 226. 
Rationale of Proximate Cause Vernon 
Book Co., Kansas City, Mo. 1927. 
Moore vs. VanBuren & N.Y. Bill Post- 
ing Company, 240 N. Y. 673. 

(10) 158 N. Y. 73. 

(11) M. & S. P. Ry. Co. vs. Kellogg, 4 U. 
S. 469. 
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The Progress of the Law or the Merging of 
Ex Contractu Into Ex Delicto 


(With apologies to Street & Smith) 


By Rospert L. WEBB 
Topeka, Kansas 


N A RECENT opinion one of the United 

States Circuit Courts held that the non- 
co-operation of the insured had been estab- 
lished where the insured admittedly misrep- 
resented facts to insurer; and in the dissent- 
ing opinion is found this statement: 


“The protection of liability insurance 
has been quite generally extended either by 
statute or contract to third persons injured 
by the insured. It seems to me that this 
decision seriously impairs that protection 
for it appears that the insurer will escape 
liability to the public whenever the insured 
makes a statement of facts to the insurer 
disclosing that he was not at fault; if the 
jury believes him there is no judgment and 
no liability; if the jury does not believe 
him and a judgment follows, the insurer es- 
capes liability by alleging that the insured 
made an untrue statement which the third 
party plaintiff must admit if he is to be 
consistent with his testimony at the first 
trial. If an untrue statement is conclusive 
proof of a lack of co-operation, this un- 
fortunate result may be deplored but it 
cannot change the contract. The company 
did not condition the liability upon the ac- 
curacy of the statements made to it by the 
insured but upon his co-operation in de- 
fense,”” 


all of which may have little to do with the 
general subject hereof unless, perhaps, it ex- 
presses what seems to be an ever-present ten- 
dency to maintain liability which, after all, 
might well be maintained and measured by 
the contract if it be one of contract. 

We suppose it is proper to say that insur- 
ance or surety companies became accustomed 
to suits brought jointly against them and the 
persons whose acts were insured, or insured 
against, when a fidelity contract was involved. 
Aiter all both signers had a contract obliga- 
tion. But the writers of casualty insurance 
waged a battle to defeat action brought di- 
rectly against them, and another battle to de- 


feat joinder of the company in an action 
against the insured where there was nothing 
more than an insurance contract executed by 
the company alone. 

Over night the question of joinder became 
of prime importance. The Kansas Statute on 
joinder provides: 


“The plaintiff may unite several causes 
of action in the same petition * * but the 
causes of action so united must affect all 
the parties to the action.” 


On January 25, 1936, the Supreme Court 
of Kansas filed its opinion in Rakestraw v. 
State Highway Commission, et al, 143 Kan. 
87, 53 Pac. (2d) 482. Here the plaintiff sues 
for injuries sustained as a result of a defec- 
tive state highway constructed at the instance 
of the defendant commission by the defendant 
contractor. The statute gives the plaintiff 
the cause of action against the State Highway 
Commission for damages sustained by reason 
of a defective highway. The cause of action 
against the contractor is predicated upon neg- 
ligence in construction of the highway. In 
this case, the court said: 


“Tt should be apparent that the liability 
of the defendant commission is statutory. 
It is not a common-law liability. * * * 
Negligence is not an essential element of 
the action * * *, 

“On the other hand the liability which 
plaintiff seeks to fasten on the defendant 
partners (contractor) is based on their al- 
leged negligence.” 


The court held: 


“Tn view of these simple procedural rules 
of action, it must be apparent that the 
plaintiff’s action against the highway com- 
mission for alleged breach of statutory duty 
and her action against the defendant part- 
ners for common-law negligence were im- 
properly joined.” 


Kansas Statute On Motor Carrier 
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In 1931, the then statute on the subject was 
amended to read as follows: 


“No certificate or license shall be issued 
by the public service commisison to any 
‘public motor carrier of passengers’, ‘con- 
tract motor carrier of property or passen- 
gers’ or ‘private motor carrier of property’, 
until and after such applicant shall have 
filed with, and the same has been approved 
by, the public service commission, a liability 
insurance policy in some insurance com- 
pany or association authorized to transact 
business in this state, in such reasonable 
sum as the commission may deem necessary 
to adequately protect the interests of the 
public with due regard to the number of 
persons and amount of property involved, 
which liability insurance shall bind the 
obligors thereunder to pay compensation 
for injuries to persons and loss of or dam- 
age to property resulting from the negli- 
gent operation of such carrier. No other or 
additional bonds or licenses than those 
prescribed in this act shall be required of 
any motor carrier by any city or town or 
other agency of the state.” 


In Dunn v. Jones, 143 Kan. 218, joint ac- 
tion was brought by the injured party against 
a contract carrier and its insurer. 


The insurer had written what purported to 
be a policy of indemnity and not one of lia- 
bility. Much discussion is contained in the 
opinion with respect to the insurance contract. 
The court concludes that the statute requires 
a policy of liability; that the policy filed by 
the insurance company purported to be filed 
pursuant to the statute and that it must be 
and in fact became a contract of liability. 
In speaking of the insurance contract, the 
court quotes with approval from a former 
case in which it was said: 


“These provisions show that the obliga- 
tions of the contract rested upon the insurer 
from the time the accident occurred down 
until the liability resulting therefrom was 
settled and discharged.” 


And the court adds: 


“The object and purpose (of the act) 
was to give a right of action against the 
insurer directly to a member of the public 
injured in person or property through neg- 
ligence of the motor carrier.” 
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This appeal was decided on January 25 
1936, the same day on which the Rakestrgy 
case (supra) was decided. The defendant; 
plea in the lower court that there was a mi: 
joinder of causes of action was confessed by 
the plaintiff and so sustained by the tri 
court. In arguing the appeal the insurance 
company, still contending that its liability was 
one of indemnity and that consequently the 
action was prematurely brought against it, 
called the court’s attention to the fact that 
a bill permitting the joinder of contract car- 
rier and its insurer was ,defeated in the last 
session of the legislature. To this argument 
the Supreme Court answers that had the bill 
passed, the insurance company’s demurrer 
based upon the ground of misjoinder of 
causes would not have been good, indicating, 
but not deciding, that the demurrer was good 
in law. The appeal did not involve the lia- 
bility of the contract carrier and consequently 
did not involve the question of joinder. 


What is a tort? 


A violation, usurpation, breach, 
encroachment, imposition.— 
Roget’s Thesaurus 


“Tort may be defined to be an injury or 
a wrong committed with or without force 
to the person or property of another.” 

“Tort is an act or omission (not merely 
the breach of duty arising out of a personal 
relation or undertaken by contract) which 
is related to harm suffered by a determinate 
person.” 

“The term tort has a significance some 
what similar to wrong and is an unlawful 
act injurious to another independent oj 
contract.” 

“To constitute a tort there must always 
be a violation of some duty owing to the 
plaintiff and generally such duty must aris 
by operation of law and not by mere agree- 
ment of the parties.” 

“The mere breach of an ordinary cot 
tract does not constitute a tort and if there 
is no liability except that arising out of 4 
breach of a purely contractual duty, the ac: 
tion must be in contract and an action 
tort cannot be maintained.” 

Words and Phrases. 


“Wrong inflicted; injury. Any wrongitl 
act (not involving a breach of contratt) 
for which a civil action will lie. A dvi 
wrong independent of contract.” __ 

—Webster’s New International 
Dictionary, Second Edition. 
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That may have been your theory. 

In Curtis v. Michaelson (Iowa), 219 North- 
western 49, to recover damages resulting from 
qa collision this action was brought jointly 
against the bus operator and its insurer. The 
insurance policy was written and filed pur- 
suant to the Iowa statute which required, as 
a condition precedent to the issuance of a 
license to the motor carrier, a liability in- 
surance policy or bond binding the insurer 
thereunder to make compensation for injuries 
to persons or damage to property resulting 
from the operation of the motor carrier. The 
insurer demurred on the ground that the ac- 
tion against it had not yet accrued. The 
court held in substance that the insurance 
policy took on the conditions and provisions 
of the statute, and was in fact a contract of 
liability and not of indemnity. The question 
of joinder seems not to have been in the case 
although the decision is cited with approval 
by the Kansas court in Twichell vs. Hetzel 
(infra). In the Curtis case, with respect to 
the statute and the obligation imposed there- 
by, the court said: 


“It was an obligation that had to be 
assumed by some company authorized to 
do business in this state * * * the obligation 
was not upon the motor-bus operator but 
was directly upon the company issuing such 
liability insurance policy, since the statute 
reads that the obligors, or, in other words, 
the sureties under such bonds shall be 
bound to make compensation.” 


The Oklahoma statute provides that a 
plaintiff may unite several causes of action 
in the same petition where they all arise out 
of the same transaction or are connected with 
the same subject of action; but that the causes 
so united must all belong to one of those 
classes and must affect all of the parties to 
the action. 

The Oklahoma Motor Carrier statute pro- 
vides in substance that no certificate of con- 
venience and necessity shall be issued to a 
motor carrier until it shall have filed with 
the corporation commission a liability insur- 
ance bond in some company authorized to do 
business in the state in such amount as the 
commission deems adequate to protect the in- 
terests of the public and provides that such 
Insurance shall bind the obligors thereunder to 
make compensation for injuries to persons or 
damage to property resulting from the opera- 
tion of the motor carrier. 

In Temple v. Dugger (Okla.), 21 Pac. (2d) 
482, action for damages resulting from a 
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collision was filed against the carrier and 
thereafter the insurer was made a party to 
the action. The insurance company demurred 
on the ground of misjoinder of causes of 
action. 

This court cites with approval a prior Ok- 
lahoma case in which it was held that a cause 
of action on contract might be joined in a sep- 
arate count with a cause of action in tort 
when both causes of action arise out of the 
same transaction. The great light may dawn 
later, but just now it is a little difficult for 
the author to comprehend how an action in 
tort and one in contract might arise out of 
the same transaction and affect all of the 
parties to the action. The court held that the 
joinder of the insurance company and the bus 
company was proper. 

In Jacobson v. Howard (Okla.), 23 Pac. 
(2d) 185, action was brought jointly against 
the motor carrier and its insurer. The de- 
fendants complained because of misjoinder 
of causes of action and contended that if, as 
a matter of law, the two defendants might be 
joined in one action, then that the cause 
against each must be set out in a separate 
count. 

The Oklahoma statute provides that it shall 
be unlawful for a motor carrier to operate 
within the state without first having obtained 
a certificate of necessity and convenience; 
and that no certificate shall be issued until 
the motor carrier shall have filed with the 
commission a liability insurance bond in a 
penal amount adequate to protect the in- 
terests of the public which bond shall bind 
the obligors thereunder to make compensa- 
tion for injuries resulting from the operation 
of the carrier. 

The court says: 


“By the provisions of that section not 
only the motor carrier but the liability in- 
surance bondsmen are made liable.” 


(This section does not provide that the pol- 
icy or bond be executed by the motor carrier 
and does not indicate that there is any obligor 
on this policy or bond except the insurance 
company. There is nothing in the language 
of the statute to indicate any such obligation 
on the applicant motor carrier.) 

The court says further: 


“There is but one cause of action stated 
in the petition. That is the injury to the 
person of the plaintiff and the failure of 
the motor carrier to make compensa- 
tion. * * * 
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“When it files its liability insurance bond, 
the provisions of the statute are read into 
and become a part of that bond,” 


and 


“Under the statute, the liability insurance 
bondmaker is liable for the injuries result- 
ing from the operation of the motor carrier 
not by reason of its bond but by reason of 
the statute after it has filed its bond.” 


An examination of the Oklahoma statute 
discloses the fact that the statute does not in 
substance require any more than does the 
Kansas or the Iowa statute. As a matter of 
fact, it is quite apparent that the original 
Kansas statute enacted in 1925 was copied 
from the Oklahoma statute including even 
the mistakes in grammar— 


“no certificate * * * shall be issued * * * 
until and after such motor carrier shall have 
filed * * * liability insurance bond * * * .” 


Now we come to the case which inspired 
this essay and its title. On January 23, 1937, 
the Supreme Court of Kansas filed its opinion 
in Twichell vs. Hetzel and Central Mutual 
Insurance Company, 145 Kan. 139, 64 Pac. 
(2d) 557. This action was brought to recover 
damages resulting from a collision of the 
plaintiff’s automobile with the defendant Het- 
zel’s licensed truck traveling on a state high- 
way. The defendant Central Mutual Insur- 
ance Company insured the truck and its policy 
was filed with the Public Service Commission 
pursuant to the 1931 Kansas statute, supra. 
The defendant insurer cited the Kansas statute 
on joinder, supra, and demurred on the ground 
of misjoinder of actions, one in tort against 
the carrier, and one in contract against the 
insurance company. Much discussion is in- 
dulged in by the court in concluding that the 
insurer’s contract, controlled by statute, is one 
of liability and not one of indemnity, and 
following Curtis vs. Michaelson, supra, the 
court holds that the injured party may bring 
his suit directly against the insurer. With 
that we have quit disagreeing. Then follow- 
ing the Jacobson case, supra, the court says: 


“We conclude * * * that the action of a 
party to recover for injuries to his person 
or property caused by the negligent opera- 
tion of a public motor carrier may be 
brought directly against the carrier and the 
statutory surety because of its liability in- 
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surance. Both under the statute are liable 
although not necessarily to the same exten 
or amount, 


and 


“It is an action im tort against both par. 
ties and there is no misjoinder of causes 
of action.” 


Years ago, yes months ago, the court acted 
upon the theory that an action which involved 
a cause in tort against one defendant and a 
cause in contract against another and cop- 
tained the other statutory elements, as dis. 
cussed in Hamilton vs. Empire, 297 Fed. 422, 
and many other cases, was removable on the 
ground of separability. Even the Kansas 
court has in many cases reiterated the doc. 
trine that an action against a constable and 
his deputy for assault was one in tort; that 
an action against the constable and his surety 
was one in contract, and that the two might 
not be joined. While this old theory was 
being exploded, just what happened to the 
acticn ex contractu? 

As was announced in the Iowa case, supra, 
neither the Iowa statute nor the Kansas stat- 
ute puts any obligation on the motor bus op- 
erator beyond that of procuring and filing the 
insurance policy, but does place upon the in- 
surance company the direct obligation to 
make compensation (if it furnishes a policy). 
If, as was stated in the Jacobson (Okla) 
case and approved in the Twichell (Kan.) 
case, the liability of the insurance company 
is “not by reason of its bond but by re 
son of the statute,” then why should not the 
liability of the insurance company be a stat- 
utory liability as was said in the Rakestrav 
(Kan.) case with respect to the liability of 
the State Highway Commission; and why 
not the liability of the insured motor carrier 
a common-law one—and why does not the de- 
cision in the Rakestraw case control the 
Twichell case? 

But the courts or this court now says as 0 
the action against the motor carrier and the 
action against the insurance company: 


“Tt is an action in tort against both pa 
ties.” 


Did, then, the insurance company commit the 


tort when it issued its policy? We can s 
that in many instances the company has done 
wrong in issuing its policy but we never SUP 
posed that such a wrong was actionable ¢ 
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cept by its claim department against its un- 
derwriter. Take this: The obligee sues the 
principal and the surety on a fidelity bond 
to recover defalcation of the principal. In 
this instance both the principal and the sure- 
ty have executed the bond, but the bond is 
one to assure the faithful discharge of the 
duties of a public official and is prescribed 
by statute. The surety is liable in the terms 
and because of the statute. Actions ex con- 
tractu are abolished. 
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The action is in tort against the principal 
and the surety. Then there is also a criminal 
action pending against the principal. Which 
one of the agents of the surety company is 
to be prosecuted for the crime of embezzle- 
ment associated with the tort that the com- 
pany committed, and in what court is this 
vicariously committed wrong to be redressed? 
Oh, well, the old order seemed to be based 
upon a sound theory but what a row of domi- 
noes it turned out to be. 


Wanton Act Not Accidental 


By Russett M. KNEPPER 
Columbus, Ohio 


HERE has been a growing tendency, by 

the legislatures of various States, and also 
by many judges to use loosely and without 
precision the legal terms “willful” and “wan- 
ton” when speaking of and in relation to neg- 
ligence. Such phraseology is frequently er- 
roneous and a consideration of another of the 
more recent decisions will be helpful, not 
only to trial lawyers but to Home Office 
Counsel, and may of necessity lead to the fur- 
ther changing of the provisions of insurance 
policies to meet the problems which are bound 
to arise. 

In the April issue of Insurance Counsel 
Journal, 1936, we called attention to the case 
of American Casualty Company vs. Brinsky, 
et al., 200 N. E. 654 (1934) in which case 
it was held that a death caused by the willful, 
intentional act of another was outside the pale 
of the provisions of an insurance policy cover- 
ing death or injuries accidentally sustained. 
The provisions of the policy under construc- 
tion were as follows: 


“* * * liability imposed by law upon 
the assured, for damages on account of 
bodily injuries, including death resulting 
therefrom, ACCIDENTALLY SUF- 
FERED or alleged to have been suffered 
by any person * * * ”, 

(Italics ours) 


Immediately following the report of the 
above case, Counsel representing personal in- 
jury claimants began to leave out of their 
pleadings the word “willful,” but continued 
the use of the word “wanton” in describing 
the acts complained of in negligence cases, 


many times in an endeavor to escape the de- 
fense of contributory negligence. 

Now comes the same Court of Appeals 
which decided the Brinsky case, supra, and 
in the case of Rothman, et al., vs. Metropoli- 
tan Casualty Insurance Company, 23 Ohio 
Law Abs. 2, holds that: 


“A policy insuring the owner of an au- 
tomobile against loss from liability for dam- 
ages on account of injuries or death acci- 
dentally suffered, does not cover liability 
for injuries caused by the wanton miscon- 
duct of the assured.” 

(Italics ours) 


The plaintiff in that case, Esther Rothman, 
instituted her action against The Malkin 
Furniture Company, claiming damages for 
certain personal injuries alleged to have been 
received while the automobile in which she 
was riding, and which was being operated by 
an agent of the Furniture Company, over- 
turned by reason of the claimed “reckless, 
careless, willful and wanton negligence of said 
agent”. 

After admitting certain formal allegations 
of the petition the Answer of the Furniture 
Company denied generally each and every 
averment of plaintiff's Petition, except those 
admitted to be true. 

The cause was tried and a verdict ren- 
dered for plaintiff. Motion for a new trial 
was over-ruled, and judgment rendered on 
the verdict from which no appeal was prose- 
cuted. 

Pursuant to the statute, a supplemental Pe- 
tition was filed in the case, bringing the In- 
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surance Company in as a party defendant, 
and asking that the judgment be also ren- 
dered against the Insurance Company. To 
this supplemental Petition the Insurance 
Company filed an Answer containing the fol- 
lowing defense: 

It admitted that it did issue a policy of in- 
surance upon the automobile in question, in 
which it agreed, among other things, to in- 
demnify the Furniture Company from any 
final judgment recovered against it growing 
out of automobile accidents, subject, however, 
to certain conditions and limitations. It ad- 
mitted that plaintiff recovered a final judg- 
ment against the Furniture Company, and 
then denied each and every statement, al- 
legation and averment in plaintiff’s Petition 
contained, not specifically admitted to be true, 
and further alleged that plaintiff was a pas- 
senger in the automobile at the time; that 
plaintiffs judgment against the Furniture 
Company was recovered by reason of the 
wanton misconduct of said Company; that 
the policy of insurance issued to the Furniture 
Company did not cover “wanton misconduct” 
on the part of the Furniture Company or its 
agent, and further alleged that the Insurance 
Company was not liable to the Furniture 
Company for the payment of the judgment. 
The case was tried on the supplemental Pe- 
tition, resulting in a verdict and judgment 
in favor of the plaintiff and against the In- 
surance Company. Motion for a new trial 
was filed, over-ruled and judgment rendered 
on the verdict, and an appeal prosecuted to 
the Court of Appeals, wherein the opinion 
was delivered by Carter, J., who at page 3 
says: 


“Tt is one of the claims of the insurance 
company that the policy issued by it to the 
furniture company did not cover injuries 
received thru the wanton misconduct of the 
assured, the furniture company, and if 
this claim is determined favorably to the 
insurance company, there would be no 
necessity to determine any of the other 
defenses set out in the manner of the in- 
surance company to the supplemental pe- 
tition. 

Does the insurance policy cover injuries 
received by a guest through the wanton 
misconduct of the furniture company? The 
policy provides as follows: 

‘In consideration of the statement as 
set forth in the schedule of statements 
which are made a part hereon, and of the 
premium provided in said schedule of state- 
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ments and subject to the terms, provisiogs 
and conditions of this policy, the Metp. 
politan Casualty Insurance Company, 
hereafter called the company, does hereby 
insure the assured named and described ip 
the schedule of statements against loss ani 
for expenses arising or resulting fron 
claims upon the assured for damages ip 
consequence of an accident occurring du. 
ing the term of the policy within the limits 
of the United States and Canada, caused 
by reason of the ownership, maintenance o 
use of the automobile described in th 
schedule of statements, including the loa¢- 
ing and unloading when commercially used 
resulting in bodily injuries or death, acci- 
dentally suffered or alleged to have been 
suffered by any person or persons not here- 
inafter excepted, provided that the com 
pany’s liability therefore is limited to the 
amount specified in Clause A, Statement 
C of the Schedule of Statements.’ 

Are injuries received through wanton 
misconduct of the assured accidental * * *? 
In the case, of Universal Concrete Pie 
Company vs. Bassett, 130 Oh. St. 567, the 
second paragraph of the syllabus is as fd- 
lows: 

‘Wanton misconduct is such conduct 
manifests a disposition to perversity, and 
it must be under such surrounding circun- 
stances and existing conditions that the 
party doing the act or failing to act mus 
be conscious, from his knowledge of such 
surrounding circumstances and existinz 
conditions, that his conduct will in al 
common probability result in injury.’ 

The third paragraph of the syllabus is a 
follows: 

‘Regardless of the fact that the tem 
“wanton negligence” is sometimes used 
both in text and opinion, such use is ur 
warranted, as it is a misnomer, pure and 
simple. Wanton misconduct is positive i 
nature, while mere negligence is naturally 
negative.’ 


The court in this case quotes with approvd 
the following: 


‘Wilfulness or wantonness imports pre 
meditation or knowledge and consciousnt 
that injury conveys the idea of inadver 
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tence as distinguished from premeditation 
or formed intention’.” 
And at page 4 further says: 

“*Although actions for wilful or wanton 
conduct have often been treated under the 
head of negligence actions, “An action 
based upon wilful or wanton misconduct is 
apart from the action for negligent con- 
duct. * * * The difference is one of kind, 
not merely of degree. Negligence does 
not have for its base either willfulness 
or wantonness, while misconduct which is 
merely negligent is never either wilful or 
wanton.” ’ 

‘While wanton misconduct and ordinary 
negligence are, as a matter of law, as far 
apart as the poles of the axis, under our 
liberal code pleading (Section 11306, Gen- 
eral Code) they are joinable in one action, 
as they grow out of the same transaction; 
but they are just as repugnant and incon- 
sistent as it is possible for two causes of 
action to be. The declaration on wanton 
misconduct is positive, and as a matter of 
law cuts off the defense of contributory 
negligence in behalf of the party sued and 
subjects him to an award for punitive in 
addition to compensatory damages, where- 
as the declaration on ordinary negligence is 
negative in nature, * * *’ 

‘Wantonness is a synonym for what is 
popularly known as “cussedness,” and cus- 
sedness is a disposition to perversity.’ In 
the case of Commonwealth Casualty Com- 
pany vs. Headers, 118 O. S. 429, the court 
says: 

‘The legal questions presented is determ- 
inative of the whole case. The policy cov- 
ers accidental injuries, and the term ‘ac- 
cidental’ in this policy must be interpreted 
in the same manner as that term would be 
interpreted in any ordinary accident pol- 
icy; that is to say, an injury or death does 
not occur by accident when it results from 
willful, intentional, personal violence in- 
flicted by another. The situation is not 
strengthened any in behalf of the defend- 
ant in error by reasoning that anything is 
an accident that is out of the ordinary and 
unexpected. There is no doubt that this 
assault and battery was wholly unexpected 
and was quite out of the ordinary, but that 
does not constitute it an accident. The 
trouble with that position is that the char- 
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case of assault and battery, willfully and 
intentionally inflicted. Surely no one would 
claim that a party holding an ordimary ac- 
cident insurance policy covering all forms 
of external accidental injuries could recover 
under such a policy damages sustained by 
reason of a willful and intentional injury 
inflicted by another. That kind of an in- 
jury would afford no better ground for a 
recovery than would an injury self-in- 
flicted.’ 

‘In the case of Sontag vs. Galen, et, 118 
NE, 182, the third paragraph of the syl- 
labus is as follows: 

‘Policy protecting landlord from liability 
for injuries accidentally sustained by an- 
other held not to cover injury caused by 
landlord’s deliberate and wilful act.’ 

‘Words and Phrases, Fourth Series, page 
834, wantonness is defined: 

‘To be more than ordinary inadvert- 
ence in its essence it is like a wilful, in- 
tentional law.’ 


Also see 72 A.L.R. 1352. 


‘If willfulness and wantonness are simi- 
lar in effect, then we conclude that the 
reasoning in the case of American Casual- 
ty Company vs. Brinsky, et al., supra, is 
equally applicable to the case at bar. 
Where wanton misconduct is present the 
defendant is deprived of the defense of con- 
tributory negligence and also subject to the 
infliction of punitive damages. This is 
also true in a case of willful misconduct. 
This cannot be true in an ordinary negli- 
gence case wherein willfulness or wanton- 
ness is not present. It can hardly be con- 
tended that one who willfully or wantonly 
injures another can claim protection in his 
policy for injuries accidentally sustained 
which are the result of willful or wanton 
misconduct. Such are not accidentally sus- 
tained. We are of unanimous opinion that 
such was not the intention of the parties 
entering into this contract of insurance in 
the absence of a provision therein cover- 
ing willful or wanton misconduct, that as a 
matter of law the contract of insurance 
does not cover a case wherein the injuries 
are brought about through the wanton mis- 
conduct of the assured’.” 


The judgment of the trial court was re- 


versed and the Court of Appeals rendered the 
judgment which the lower court should have 
rendered in favor of the Insurance Company. 

This decision seems well grounded on prece- 


acter of the act is distinctly and positively 
settled by the evidence in the case. The 
parties are not in dispute at all in any 
way about this subject. It was a clear 
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dent and logic and appears to be sound. wanton. Should the companies amend the 
However, it presents a serious and vital prob- policies to cover such losses? What will 
lem worthy of the most careful study by in- the reaction of the public to this situation 
surance companies and their counsel. If this How will the various legislatures respond, pa. 
decision indicates the trend of future judicial ticularly in view of the strenuous efforts of 
utterances then present day policy forms are certain classes to bring about the repeal of 
not broad enough to cover liability arising un- the “Guest Statutes’’? 

der so-called “Guest Statutes”, or in cases Insurance lawyers have an important part 
where clever personal injury lawyers are able to play in arriving at the proper determin. 
to convince juries that defendants’ conduct is _ tion of the solution to this problem. 
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